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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Office  of  Education 
[  45  CFR  Parts  116, 116a] 
EDUCATIONALLY  DEPRIVED  CHILDREN 

Proposed  Financial  Assistance  To  Meet 
Special  Educational  Needs 

In  accordance  with  section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 

92- 318)  and  prirsuant  to  the  authority 
contained  in  Title  I  of  the  Elementary 
and  Secondary  Education  Act,  as 
amended,  the  Commissioner  of  Educa¬ 
tion,  \^ith  the  approval  of  the  Secretary 
of  Health,  Education,  and  Welfare,  pro¬ 
poses  to  revise  and  amend  Title  45,  Part 
116  of  the  Code  of  Federal  Regulations 
to  read  as  set  forth  below  in  Parts  116 
and  116a.  Parts  116b,  116c,  and  116d  will 
be  published  separately. 

At  present  there  are  no  guidelines 
related  to  Parts  116  or  116a.  Should  such 
guidelines  be  issued  in  the  future,  they 
will  be  published  in  the  Federal  Register 
and  will  be  limited  to  material  in  the 
nature  of  suggestions  or  recommended 
courses  of  action  for  meeting  certain 
mandatory  requirements  set  forth  in  the 
regulations. 

These  proposed  rules  also  reflect 
amendments  to  Title  I  made  by  the 
Education  Amendments  of  1974  (Pub.  L. 

93- 380). 

1.  Program  purposes.  Title  I  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended,  provides  financial  as¬ 
sistance  to  local  educational  agencies  for 
programs  to  meet  the  special  educational 
needs  of  educationally  deprived  children 
in  low-income  areas;  to  State  agencies 
to  meet  the  special  educational  needs  of 
handicapped  and  neglected  or  delinquent 
children;  and  to  State  educational  agen¬ 
cies  for  educational  programs  for  migra¬ 
tory  children  of  migratory  agricultural 
workers  or  of  migratory  fishermen;  and 
to  such  agencies  for  the  administration 
throughout  their  respective  States  of  fi¬ 
nancial  assistance  provided  imder  Title  I. 

2.  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  interpretations  or 
orders  issued  by  him  or  by  the  Secretary 
after  Jime  30,  1965,  in  connection  with, 
or  affecting,  the  administration  of  Office 
of  Education  programs;  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  the  Senate  and  the  Committee  on  Edu¬ 
cation  and  Labor  of  the  House  of  Repre¬ 
sentatives  concerning  such  study;  and  to 
publish  in  the  Federal  Register  such 
rules,  resolutions,  guidelines,  interpreta¬ 
tions,  and  orders,  with  an  opportunity  for 
public  hearing  on  the  matters  so  pub¬ 
lished.  The  regulations  and  guidelines 
proposed  below  refiect  the  results  of  this 
study  as  it  pertains  to  the  program  imder 
Title  I  of  the  Elementary  and  Secondary 
Education  Act,  as  amended.  Upon  publi¬ 
cation  of  revised  Part  116  in  final  form, 
and  after  comments  and  hearing,  all  pre¬ 
ceding  rules,  regulations,  guidelines,  and 
other  published  Interpretations  and 


orders  issued  in  connection  with  or 
affecting  Pai-t  116  will  be  superseded 
effective  thirty  days  after  such 
publication. 

3.  Effect  of  Office  of  Education  general 
provisions  regulations.  Oeneral  fiscal  and 
administrative  rules  for  the  program  are 
covered  under  the  overall  Office  of  Edu¬ 
cation  general  provisions  regulations, 
published  in  the  Federal  Register  at  38 
FR  30654  (November  6,  1973) ,  and  now 
set  forth  in  45  CFR  Parts  lOO-lOOc,  in 
connection  with  the  same  study  under 
section  503  of  the  Education  Amend¬ 
ments  of  1972  of  which  this  publication 
is  a  part.  (Reference  is  made  in  partic¬ 
ular  to  the  provisions  of  Part  100b  of 
Title  45  CFR,  containing  general  pro¬ 
visions  for  State  administered  programs, 
which  would  be  applicable  to  the  pro¬ 
grams  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act,  as 
amended.) 

4.  Reorganization  of  Part  116.  Part  116 
has  been  limited  to  those  provisions  that 
are  applicable  to  all  grantees,  including 
State  educational  agencies  in  their 
administrative  capacities,  under  Title  I 
of  the  Act.  Also,  a  number  of  provisions 
have  been  deleted  and  are  now  incorpo¬ 
rated  ^in  the  Commissioner’s  general 
regulations  in  Part  100b  of  Title  45.  Each 
of  the  four  new  parts  contains  provisions 
which  are  applicable  to  grant^s  in  one 
of  the  four  categories  specified  in  the 
legislation,  as  follows:  116a — Local  edu¬ 
cational  agencies,  116b — State  agencies 
directly  responsible  for  providing  free 
public  education  for  handicapped  chil¬ 
dren,  116c — State  agencies  directly  re¬ 
sponsible  for  providing  free  public  edu¬ 
cation  for  children  in  institutions  for 
neglected  or  delinquent  children,  and 
116d — State  educational  agencies  as  ap¬ 
plicants  for  grants  for  educational  pro¬ 
grams  and  projects  for  migratory  chil¬ 
dren  of  migratory  agricultural  workers 
or  of  migratory  fishermen.  Under  the 
proposed  five-part  organization  of  the 
regulations,  a  grantee  agency  would  be 
able  to  refer  to  Part  116  and  the  ap¬ 
propriate  part  designated  for  such 
agency. 

5.  Amendments  made  by  Pub.  L.  93- 
380.  The  proposed  regulation  set  forth 
below  reflects  and  implements  amend¬ 
ments  made  to  Title  I  of  the  Elementary 
and  Secondary  Education  Act  by  Pub.  L. 
93-380,  the  Education  Amendments  of 
1974.  In  particular,  the  regulation  would 
make  conforming  changes  in,  or  addi¬ 
tions  to,  the  current  regulation  relating 
to  allocation  of  funds;  participation  of 
children  enrolled  in  private  schools ;  spe¬ 
cial  grants  (part  C  of  Title  I) ;  compara¬ 
bility;  parent  advisory  committees;  des¬ 
ignation  of  project  areas;  use  of  funds 
for  training;  and  other  matters  affected 
by  Pub.  L.  93-380.  (Changes  in  the  regu¬ 
lation  to  conform  to  Pub.  L.  93-380  with 
regard  to  State  agency  programs  to  meet 
the  special  educational  needs  of  handi- 
capp^  children;  neglected  or  delinquent 
children ;  and  migratory  children  of  mi¬ 
gratory  agricultural  workers  or  of  migra¬ 
tory  fishermen  will  be  published  sepa¬ 
rately  as  parts  116b,  116c.  and  116d, 
respectively.) 


6.  Citations  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1232 
(a))  and  section  503  of  the  Education 
Amendments  of  1972,  a  citation  of  statu¬ 
tory  or  other  legal  authority  for  each 
section  of  the  regulations  and  guidelines 
has  been  placed  in  parentheses  on  the 
line  following  the  text  of  the  section. 

On  occasion,  a  citation  apF>ears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  citation  is  to  aU  that  ap¬ 
pears  in  that  section  between  the  cita¬ 
tion  and  the  next  preceding  citation. 
When  the  citation  appears  only  at  the 
end  of  the  section,  it  applies  to  the  en¬ 
tire  section. 

7.  Opportunity  for  public  hearing. 
Pursuant  to  section  503(c)  of  the  Edu¬ 
cation  Amendments  of  1972,  the  Com¬ 
missioner  will  provide  interested  parties 
an  opportunity  for  a  public  hearing  on 
these  regulations  and  guidelines,  as 
follows: 

A  hearing  will  take  place  at  the  U.S. 
Office  of  Education  on  April  10,  1975 
in  the  auditorium  of  Regional  Office 
Building  Three  (ROB-3)  located  at  7th 
and  D  Streets  SW.,  Washington,  D.C., 
beginning  at  10  a.m.  The  purpose  of  the 
hearing  is  to  receive  comments  and  sug¬ 
gestions  on  the  published  materials. 

Parties  interested  in  attending  the 
hearing  should  notify  the  Office  of  Edu¬ 
cation,  400  Maryland  Avenue  SW.,  Room 
2085,  Washington,  D.C.  20202,  Atten¬ 
tion:  Chairman,  Office  of  Education  Task 
Force  Ml  section  503,  and  are  urged  to 
submit  a  written  copy  of  their  comments 
with  such  notification.  Each  party  plan¬ 
ning  to  make  oral  comments  at  the  hear¬ 
ing  is  urged  to  limit  his  presentation  to 
a  maximum  of  fifteen  minutes. 

Written  comments  and  recommenda¬ 
tions  may  also  be  sent  to  the  above  ad¬ 
dress.  All  relevant  material  received  prior 
to  the  date  of  the  hearing  will  be  con¬ 
sidered.  Comments  and  suggestions  sub¬ 
mitted  in  writing  will  be  available  for  re¬ 
view  in  the  above  office  between  the  hours 
of  8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week. 

Dated:  February  11, 1975. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 

Approved:  March  3, 1975. 

Caspar  W.  Weinberger, 

Secretary  of  Health.  Education, 
and  Welfare. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  Numbers  13.427,  Educationally  Deprived 
Children — Handicapi^  (Pub.  L.  89-313), 
13.428,  Edvicatlonally  Deprived  Children — 
Local  Educational  Agencies;  13.429,  Educa¬ 
tionally  Deprived  Children — Migrants;  13.430,' 
Educationally  Deprived  ChUdren — State  Ad¬ 
ministration;  13.431,  EducationaUy  Deprived 
Children  In  State  Administered  Institutions 
Serving  Neglected  or  Delinquent  Children.) 

PART  116— FINANCIAL  ASSISTANCE  TO 

LOCAL  EDUCATIONAL  AGENCIES  AND 

STATE  AGENCIES  TO  MEET  THE  SPE¬ 
CIAL  EDUCATIONAL  NEEDS  OF  EDUCA¬ 
TIONALLY  DEPRIVED  CHILDREN 

The  purpose  of  this  Part  116  is  to  set 
forth  general  requirements  which  are 
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the  same  as  or  Kimiiar  to  those  presently 
contained  in  Part  116  and  which  are  ap> 
pUcable  to  all  programs  funded  undo: 
Title  I  of  the  Elementary  and  Secondary 
Education  Act— grants  to  local  educa¬ 
tional  agencies,  grants  to  State  agencies 
for  programs  for  handicapped  children 
or  for  children  in  institutions  for  ne¬ 
glected  or  delinquent  children,  and 
grants  to  State  educational  agencies  for 
programs  for  migratory  children  of  mi¬ 
gratory  agricultural  workers  or  migra¬ 
tory  fishermen.  Requirements  applicable 
to  only  one  of  those  programs  are  con¬ 
tained  in  individual  program  regulations 
set  forth  in  proposed  parts  116b.  116c. 
and  116d.  As  indicated  below,  certain 
regulations  in  this  part  also  reflect 
amendments  to  Title  I  of  the  Act  in 
Pub.L.  93-380. 

1.  The  term  "excess  costs"  as  defined 
in  the  amended  statute  is  Incorporated 
in  S  116.2. 

2.  In  accordance  with  the  legislative 
history,  the  term  “excess  costs”  is  used  in 
9  116.30  to  reinforce  the  concept  that 
Title  I  fimds  are  to  be  used  to  supple¬ 
ment  and  not  supplant  State  or  local 
funds  that  would  otherwise  be  available 
for  the  education  of  children  participat¬ 
ing  in  programs  and  projects  under 
TlUel. 

3.  Section  116.42  incorporates  provi- 
siotis  in  Pub.  L.  93-380  and  provisions 
meviously  contained  in  guidelines  con¬ 
cerning  the  use  of  Title  I  funds  for  train¬ 
ing.  In  accordance  with  the  legislative 
history  of  Pub.  L.  93-380.  Tltie  I  funds 
may  be  used  to  train  teachers  to  be  spe¬ 
cialists  who  will  deal  solely  with  educa¬ 
tionally  deprived  children  and  to  enable 
other  teachers  to  meet  die  special  educa¬ 
tional  needs  of  such  children  in  their 
regular  classrooms,  provided  such  train¬ 
ing  is  related  to  the  program  objectives 
that  have  been  established  for  the  par¬ 
ticipating  children. 

In  accordance  with  the  above.  Part  116 
is  revised  to  read  as  set  forth  below. 
Sttbpart  A — Scon* 

116.1  Applicability, 
liaa  DcAuttions. 

Subpert  a— OtiHes  aad  Functlans  of  Stato 
Educational  Agancies 

116.3  Participation  of  States. 

116.4  State  admlnlstrstlon  and  technical 

116.6  Commiasloaar’s  approval  of  annual 

program  plans  from  State  sduca- 
tlonal  agencies. 

116.6  A^iproval  by  State  edvicatlonal  agency 

oi  applications  from  State  agen¬ 
cies  and  local  educational  agencies. 

116.7  Reports  by  State  educational  agen- 

dm. 

tmhpait  C — Riyiaanta 

116.17  Payment  procedures. 

116.18  Title  I  funds  not  to  be  coneidered  In 

determining  State  aid. 

116.18  Maintenance  of  effort. 

116.2(1  Withholding  by  tbe  CenunlasloBer. 

Sehpert  D— Oeneral  Piegrem  Heqelei manta 
116.28  Planning  grants. 
n8A8  Title  I  funds  aupplemenCary  te  State 
and  local  funds. 

11631  Relation  of  Title  I  projects  to  other 
programe. 


Sec. 

11632  Education  sides. 

118.33  Measurement  of  educational  adilee*> 

ment  and  evaluation  at  programs. 

116.34  Dlsaemlnatlon  and  uttUaatlDn  of  re¬ 

sults  of  educational  research  and 
demonstrations.  . 

116.36  PubUc  information. 

11636  Administrative  control  of  Title  I 
property. 

116.37  Cooperative  projects. 

11638  Construction  and  eqtilpment. 

1 16.39  Reports  by  applicant  agencies. 

116.40  Reimbursement  for  expenses  In¬ 

curred  by  parent  council  members 
and  volunteers. 

116.41  Staffing  for  programs  and  projects. 

116.42  Training. 

AuTHourir:  Section  2,  Pub.  L.  88-10,  70 
Stat.  27,  as  amended.  (20  UA.C.  241a-241m, 
242,  244) ,  unless  otherwise  noted. 

Subpart  A — Scope 

§  116.1  Applicability. 

(a)  Other  Title  I  regvlaiions.  The  reg¬ 
ulations  in  this  part  are  applicable  to  all 
programs  conducted  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  for  which  regulations  are 
contained  in  Parts  116a,  116b.  116c,  and 
116d  of  this  chapter. 

(b)  General  provisions  for  OMce  of 
Educalion  programs  regulations.  Assist¬ 
ance  provicied  under  this  part  is  subject 
to  iqipllcable  provisions  contained  in  sub¬ 
chapter  A  of  this  chapter  (relating  to 
fiscal,  administrative,  property  manage¬ 
ment,  and  other  matters) . 

(20  UJS.C.  241s) 

§  116.2  Dcflnilions. 

As  used  in  this  part  and  in  Parts  116a, 
116b,  118c,  and  116d  (except  as  otherwise 
indicated  in  those  parts) — 

“Act”  means  the  Elementary  and  Sec¬ 
ondary  Educatlcm  Act  <A  1986  (Pub.  1* 
89-10)  as  amended.  Title  n  of  Pub.  L. 
874,  Slst  Congress,  which  was  added  by 
Title  1  of  said  Elementary  and  Second¬ 
ary  Education  Act  of  1966,  is  hereinafter 
in  thla  part  referred  to  as  Title  I  of  the 
Act. 

“Average  daily  attendance”  means  av¬ 
erage  (bdly  attendance  hi  elementary  and 
secondary  schools  not  beyond  gracle  12, 
as  determined  in  accordance  with  State 
law. 

(20  n.S.C.  244(4) ,  244(10)  ) 

“Average  per  pupil  expenditure  in  a 
State  or  in  tbe  United  States”  means  (a) 
the  aggregate  current  expenditures  (aa 
defined  in  this  seetkm  but  otherwise 
without  regard  to  the  sources  of  funds 
from  which  such  expenditures  arc  made> . 
during  the  second  fiscal  year  preceding 
the  fiscal  year  for  which  the  computation 
is  made — or  if  satisfactory  data  for  that 
3iear  are  not  available  at  the  time  of  com¬ 
putation,  then  durhig  the  most  recent 
preceding  fiscal  year  for  which  satisfac¬ 
tory  data  are  available— of  all  those  local 
educational  agencies  in  the  State;  or  in 
the  United  States,  as  the  ease  may  be, 
which  are  boards  of  education  ox  other 
legally  constituted  local  schocA  authori- 
tica  having  administrative  control  and 
dreetkm  ot  free  pubHe  education  in  a 


county,  township,  independent  or  other 
school  district,  including  those  State 
agencies  which  directly  operate  and 
maintain  facilities  for  the  providing  of 
free  public  education  in  a  county,  townr 
ship,  or  other  school  district,  plus  any 
such  current  expenditures  made  directly 
by  tbe  State  for  operation  of  those  local 
educational  agencies,  divided  by  (b)  the 
aggregate  number  of  children  in  average 
daily  attendance  to  whom  those  local 
educational  agencies  provided  free  public 
education  during  such  preceding  year.  As 
used  in  this  paragraph,  “the  Uhited 
States”  means  the  States  of  the  Union 
and  the  District  of  Columbia. 

(20  UJ3.C.  241c(a)  (2) ,  244(16) ,  244(6)  (A) ) 

“Construction”  means  the  erecting, 
building,  acquiring,  altering,  remodeling, 
improving,  or  extending  of  school  facili¬ 
ties,  and  includes  the  preparation  of 
drawings  and  specifications  for  school 
facilities  and  the  inspection  and  super¬ 
vision  of  the  construction  of  school 
facilities. 

(20  UJ3.C.  244(12) ) 

“County”  means  a  diviskm  of  a  State 
which  is  treated  as  a  county  by  the  Sec¬ 
retary  of  Commerce  in  eompifing  and 
reporting  data  regarding  counties. 

(20  UJ3.C.  244(11) ) 

‘Thirrent  expenditures”  means  (a)  ex¬ 
penditures  for  free  public  educatloQ,  in¬ 
cluding  expenditures  lor  adminlstnitlon, 
instruction,  attendance,  and  health  serv¬ 
ices,  pupil  transportatiem  services,  oper¬ 
ation  and  maintenance  of  plants,  *nH 
fixed  charges,  and  (b)  net  eiqienditures 
to  cover  deficits  for  food  services  xtiH 
student  body  activities,  but  not  in<duding 
expenditures  for  community  services, 
capital  outlay  and  debt  services,  or  any 
expenditures  made  from  funds  granted 
under  Titles  I.  n,  or  in  of  the  Act. 

(20  UJS.C.  344  (6)) 

“Educationally  deprived  children” 
means  children  who  have  need  for  fa¬ 
cial  educatioBal  assistance  in  order  that 
their  level  of  educational  attainment 
may  be  raised  to  that  appropriate  for 
diildren  of  their  age,  children  who  are 
handicapped,  or  children  who  are  in 
institutions  for  neglected  or  delinquent 
children. 

(20  U.S.C.  341e(8>  (1)  (A) ) 

“Excess  costs”  means  those  coats  di¬ 
rectly  attributable  to  programs  and  proj¬ 
ects  which  exceed  the  average  per  pupil 
expenditure  of  a  local  eduimtional  agency 
in  the  most  recent  year  for  which  satis¬ 
factory  data  are  available  for  pupils  in 
the  griMle  or  grades  included  in  such  pro¬ 
grams  or  projects.  The  term  does  not  in¬ 
clude  expenditures  for  any  comparable 
State  or  local  special  programs  for  edu- 
eattanally  deprived  children  or  expendi- 
turea  lor  programs  of  bilingual  education 
or  special  edueatioa  for  handicapped 
children  or  children  with  specific  learn¬ 
ing  disabilities,  if  such  expenditures  for 
bOlngual  education  and  special  educa¬ 
tion  are  used  to  provide  (to  children  of 
limited  Bitfidish-speaking  ability  and 
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handicapped  children,  and  children  with 
specific  learning  disabilities  who  reside 
in  Title  I  project  areas)  services  which 
are  comparable  to  those  provided  to 
similarly  disadvantaged  children  resid¬ 
ing  in  nonproject  areas. 

(20  U.S.C.  244(17)) 

“Free  public  education”  means  educa¬ 
tion  which  is  provided  at  public  expense, 
imder  public  supervision  and  direction, 
and  without  tuition  charge,  and  which  is 
provided  as  elementary  or  secondary 
education,  not  above  grade  12.  in  a  State. 
Elementary  education  may,  if  so  deter¬ 
mined  under  State  law,  include  educa¬ 
tion  below  grade  1  meeting  the  above 
criteria. 

(20  U.S.C.  241a,  244(4) ) 

‘‘Local  educational  agency”  means  a 
public  board  of  education  or  other  pub¬ 
lic  authority  legally  constituted  within 
a  State  for  either  administrative  con¬ 
trol  or  direction  of,  or  to  perform  a  serv¬ 
ice  function  for,  public  elementary  or 
secondary  schools  in  a  city,  coimty,  town¬ 
ship,  school  district,  or  other  political 
subdivision  of  a  State,  or  such  combina¬ 
tion  of  school  districts  or  counties  as 
are  recognized  in  a  State  as  an  adminis¬ 
trative  agency  for  its  public  elementary 
or  secondary  schools.  This  term  includes 
any  other  public  institution  or  agency 
having  administrative  control  and  direc¬ 
tion  of  a  public  elementary  or  secondary 
school,  and  it  also  includes  (except  for 
purposes  of  sections  103(a)(2).  103(b), 
and  141(a)  (1)  of  Title  I  of  the  Act)  any 
State  agency  which  is  directly  respon¬ 
sible  for  providing  free  public  education 
for  handicapped  children  (including 
mentally  retarded,  hard  of  hearing,  deaf, 
si>eech-impaired,  visually  handicapped, 
seriously  emotionally  disturbed,  crip¬ 
pled,  or  other  health-impaired  children 
who  by  reason  thereof  require  special 
education)  or  for  children  in  institutions 
for  neglected  or  delinquent  children, 

(20  U.S.C.  244(6)  (B) ) 

‘‘School  facilities”  means  classrooms 
and  related  facilities  (including  initial 
equipment)  for  free  public  education 
and  interests  in  land  (including  site 
grading  and  improvements)  on  which 
such  facilities  are  constructed,  but  does 
not  mean  gymnasiums  o  rsimilar  facili¬ 
ties  intended  primarily  for  use  for  ex¬ 
hibitions  for  which  admission  is  to  be 
charged  to  the  general  public. 

(20  U.S.C.  244(13)) 

‘‘State”  means  a  State  of  the  Union, 
the  District  of  Columbia,  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin  Is¬ 
lands,  or  the  Trust  Territory  of  the  Pa¬ 
cific  Islands  unless  otherwise  noted. 

(20  U.S.C.  241c(a)  (1)  (A) ,  244(8)  .) 

‘‘State  educational  agency”  means  the 
officer  or  agency  primarily  responsible 
for  the  State  supervision  of  public 
elementary  and  secondary  schools. 

(20  UB.C.  244(7)) 

Subpart  B — Duties  and  Functions  of  State 
Educational  Agencies 

§  1 16.3  Participation  of  States. 

(a)  Required  submissions.  Any  State 
desiring  to  participate  imder  Title  I  of 


the  Act,  except  with  respect  to  the  pro¬ 
gram  described  in  Part  116d  relating  to 
migratory  children  of  migratory  agricul¬ 
tural  workers  or  fishermen,  shall  submit 
through  its  State  educational  agency  to 
the  Commissioner  a  general  application 
as  set  forth  in  section  434(b)(1)(A)  of 
the  General  Education  Provisions  Act 
and  an  annual  program  plan  pursuant  to 
section  434(b)(1)(B)  of  said  Act  which 
plan  shall  include  the  following  assur¬ 
ances: 

(1)  That,  except  as  provided  in  §  116.4 
of  this  subpart,  payments  under  Title  I 
of  the  Act  will  be  used  only  for  programs 
and  projects  which  have  been  approved 
by  the  State  educational  agency  pur¬ 
suant  to  §  116.6  and  which  meet  the  ap¬ 
plicable  requirements  of  that  section  and 
that  such  agency  will  in  all  other  respects 
comply  with  the  provisions  of  Title  I  of 
the  Act  and  the  regulations  in  this  part 
and  Parts  116a-116d  of  this  chapter  and 
the  relevant  provisions  of  Parts  100, 100b, 
and  100c  of  this  chapter,  including  the 
enforcement  of  any  obligations  imposed 
upon  a  local  educational  agency  or  State 
educational  agency  under  §  116.6; 

(2)  That  the  State  educational  agency 

(i)  will  submit  to  the  Commissioner  (A) 
periodic  reports,  including  the  results  of 
objective  measurements  required  by 
§  116.33  of  Subpart  D  and  of  research  and 
replication  studies,  evaluating  the  effec¬ 
tiveness  of  payments  under  Title  I  of  the 
Act  and  of  particular  programs  assisted 
under  it  in  improving  the  educational 
attainment  of  educationally  deprived 
children,  and  (B)  such  other  reports  as 
may  be  reasonably  necessary  to  enable 
the  Commissioner  to  perform  his  duties 
under  Title  I  of  the  Act,  including  such 
reports  as  the  Commissioner  may  require 
to  determine  the  amounts  which  the  local 
educational  agencies  of  that  State  are 
eligible  to  receive  for  any  fiscal  year,  and 

(ii)  will  keep  such  records  and  afford 
such  access  thereto  as  the  Commissioner 
may  find  necessary  to  assure  the  correct¬ 
ness  and  verification  of  such  reports. 

(b)  Statement  of  purposes.  The  an¬ 
nual  program  plan  shall, also  include  a 
statement  describing  the  purposes  for 
which  Federal  funds  will  be  expended 
under  Title  I  of  the  Act  during  the  fiscal 
year  for  which  the  annual  progrram  plan 
is  submitted. 

(c)  Certificate  regarding  legal  au~ 
thority.  The  annual  progntim  plan  sub¬ 
mitted  for  Title  I  of  the  Act  shall  include 
a  certificate  by  the  State  attorney  gen¬ 
eral  or  other  appropriate  State  leggil 
officer  to  the  effect  that  the  agency  sub¬ 
mitting  the  plan  has  the  authority  under 
State  law  to  perform  the  duties  and 
functions  of  a  State  educational  agency 
under  Title  I  of  the  Act  and  the  regula¬ 
tions  in  this  part,  including  those  arising 
from  the  assurances  given. 

(20  UB.C.  241f,  1232c) 

§  116.4  State  administration  and  tech¬ 
nical  assistance. 

(a)  General.  The  State  educational 
agency  for  a  State  for  which  the  Com¬ 
missioner  has  approved  a  plan,  as  speci¬ 
fied  in  S  116.5,  shall  be  responsible  for 
the  proper  and  efficient  performance  of 
the  duties  of  such  agency  under  Title  I 


of  the  Act  including  compliance  with  its 
assurances  to  the  Comml^ioner  and  the 
provision  of  technical  Assistance  to  ap¬ 
plicant  local  and  State  agencies  with 
respect  to  the  measurements  and  evalu¬ 
ations  such  agencies  are  required  to  sub¬ 
mit  pursuant  to  such  Title. 

(b)  Amount  available  for  administra¬ 
tion.  Each  State  educational  agency  is 
entitled  to  receive  for  each  fiscal  year  an 
amount  equal  to  the  amount  expended 
by  it  for  performance  of  its  duties  under 
this  section  but  not  to  exceed  the  greater 
of: 

(1)  One  per  centum  of  the  amount 
allocated  to  the  StAte  and  its  local  edu¬ 
cational  agencies  as  determined  for  that 
fiscal  year  under  Title  I  of  the  Act,  or 

(2)  $150,000,  or  $25,000  in  the  case  of 
Guam,  American  Samoa,  the  Virgin  Is¬ 
lands.  or  the  Trust  Territory  of  the 
Pacific  Islands. 

(20  U.S.C.  241g.  1232c) 

§  116.5  Commissioner's  approval  of  an¬ 
nual  program  plans  from  State  edu¬ 
cational  agencies. 

The  Commissioner  will  approve  each 
annual  program  plan  submitted  by  a 
State,  through  its  State  educational 
agency,  to  participate  in  the  grsuit  pro¬ 
gram  under  Title  I  of  the  Act  if  the 
Commissioner  determines  that  the  plan 
meets  the  requirements  of  §  116.3.  The 
Commissioner  will  not  finally  disapprove 
(in  whole  or  in  part)  any  such  State 
program  plan  with  regard  to  Title  I  of 
the  Act  except  after  reasonable  notice 
and  opportunity  for  a  hearing. 

(20  U.S.C.  241f(b),  1232c) 

§  116.6  Approval  by  State  educational 
agency  of  applications  from  State 
agencies  and  local  educational  agen¬ 
cies. 

(a)  Review  by  State  educational  agency. 
The  State  educational  agency  shall 
review  all  applications  by  local  educa¬ 
tional  agencies  and  State  agencies  di¬ 
rectly  responsible  for  providing  free  pub¬ 
lic  education  for  handicapped  children  or 
for  children  in  institutions  for  neglected 
or  delinquent  children  in  the  State  for 
grants  under  Title  I  of  the  Act  to  deter¬ 
mine  whether  such  applications  meet  the 
requirements  of  the  Act  and  the  perti¬ 
nent  regulations  in  Parts  116a,  116b,  and 
116c.  The  State  educational  agency  shall 
not  approve  such  an  application  unless  it 
determines  that  the  application  meets 
the  requirements  of  the  Act  and  the  per¬ 
tinent  regulations  in  this  chapter  and 
that  the  State  educational  agency  is 
able  to  give  the  Conunissioner  the  assur¬ 
ances  that  the  applicaticm  meets  all  of 
the  requirements  of  such  regulations. 
The  State  educational  agency  shall  not 
approve  an  application  by  a  local  educa¬ 
tional  agency  or  a  State  agency  for  an 
amoimt  which,  together  with  amounts  of 
other  approved  applications  by  that 
agency,  exceeds  the  amount  available 
for  grants  to  that  agency  determined  in 
accordance  with  Title  I  of  the  Act. 
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(b)  Notice  and  opportunity  for  hear¬ 
ing,  The  State  educational  agency  shall 
not  finally  disapprove  any  application  In 
whole  or  in  part  without  first  affording 
the  local  educational  agency  or  State 
agency  submitting  the  application  rea¬ 
sonable  notice  and  opportunity  for  a 
hearing  with  respect  to  such  action  in 
accordance  with  the  requirements  of  sec¬ 
tion  425  of  the  General  Education  Pro¬ 
visions  Act.  A  hearing  shall  be  held  by 
the  State  agency  30  days  after  it  receives 
a  request  from  the  applicant  local  educa¬ 
tional  agency. 

(c)  Appeal.  An  applicant  aggrieved  by 
the  final  action  of  a  State  educational 
agency  shall  be  given  the  opportunity  for 
an  appeal  to  the  Commissioner  as  set 
forth  in  section  425  of  the  General  Edu¬ 
cation  Provisions  Act. 

(d)  Availability  to  the  public.  Each  ap¬ 
plication  of  a  local  educational  agency  or 
a  State  agency  for  a  grant  xmder  Title  I 
of  the  Act:  the  related  documents  re¬ 
ferred  to  in  Parts  116a,  116b,  116c,  and 
116d;  and  the  evaluation  and  other  re¬ 
ports  referred  to  in  such  parts,  shall  ^ 
made  available  to  the  public  by  the  State 
educational  agency  in  the  manner  pre¬ 
scribed  by  §  116.35. 

(20  U.S.C.  241e(c) ,  241f,  1231b-2,  1231d) 

§  116.7  Reports  by  State  edneational 
agencif^s. 

(a)  Annual  evaluation  report.  Follow¬ 
ing  the  close  of  each  fiscal  year  and  no 
later  than  November  15  of  the  next  fiscal 
year,  the  State  educational  agency  shall 
submit  to  the  Commissioner  a  report 
evaluating  the  effectiveness  of  programs 
and  projects  under  Title  I  of  the  Act 
in  meeting  the  special  educational  needs 
of  participating  children  during  the 
fiscal  year,  including  programs  conduct¬ 
ed  by  that  agency  for  migratory  chil¬ 
dren  of  migratory  agricultural  workers 
or  migratory  fishermen.  These  reports 
shall  include  Information  on  the  types  of 
educational  and  supportive  services  pro¬ 
vided,  parental  involvement,  the  partici¬ 
pation  of  public  and  private  school  chil¬ 
dren,  number  and  categories  of  staff 
employed,  the  nature  and  extent  of  the 
Inservice  training  provided,  a  summary 
of  the  results  of  objective  measurements 
of  changes  in  the  educational  attain¬ 
ment  of  educationally  deprived  children 
who  participated  in  programs  and  proj¬ 
ects,  and  ^e  results  of  research  and 
replication  studies  conducted  in  the 
State  pertaining  to  programs  for  educa¬ 
tionally  deprived  children.  In  addition 
to  the  State  annual  evaluation  report 
required  by  this  paragraph,  each  State 
shall  submit  evaluation  reports  for  two 
local  educational  agencies,  including 
one  for  a  local  educational  agency 
whose  allocation  for  funds  under  Title 
I  of  the  Act  for  the  current  fiscal  year 
is  among  the  five  highest  in  the  State. 

(b)  Reports  concerning  complaints. 
The  State  educational  agency  shall  es¬ 
tablish  procedures  for  investigating  com¬ 
plaints  alleging  violations  of  the  pro¬ 
visions  of  Title  I  of  the  Act  or  the  regu¬ 
lations  for  that  Title  and  for  reporting 
to  the  Commissioner  in  the  manner  pre¬ 


scribed  by  him.  Such  procedtures  shall 
provide  for  the  speedy  disposition  of  all 
complaints,  which  shall  ordinarily  be 
accomplished  within  90  days  of  the  filing 
of  the  complaint.  In  any  case,  where  the 
complaint  cannot  be  fully  Investigated 
or  resolved  by  the  expiration  of  a  90-day 
period,  the  State  educational  agency 
shall  report  the  substance  of  the  com¬ 
plaint  to  the  Commissioner  along  with 
the  reasons  for  the  delay.  Reports  sub¬ 
mitted  to  the  Commissioner  following 
an  investigation  of  a  complaint  shall 
include: 

(1)  The  substance  of  any  allegation 
and  the  name  of  the  individual  citizen, 
private  organization  or  local  educational 
agency  making  the  allegation: 

(2)  A  summary  of  the  results  of  the 
investigation  and  any  hearings  held  con¬ 
cerning  the  allegation:  and 

(3)  A  statement  of  the  disposition  of 
the  complaint  by  the  State  educational 
agency. 

(20  U.S.C.  241f  (a)  (3)  (B) ,  1231  (a) ,  1232c) 

Subpart  C — Payments 
§116.17  Payment  procedures. 

The  Commissioner  will  make  all  pay¬ 
ments  of  Title  I  funds  in  accordance  with 
the  requirements  set  out  in  Subpart  E  of 
Part  100b  of  this  chapter. 

(20  U.S.C.  1232d) 

§  116.18  Title  I  funds  not  to  be  consid¬ 
ered  in  determining  State  aid. 

No  payments  by  the  Commissioner  un¬ 
der  Title  I  of  the  Act  will  be  made  to  a 
State  for  any  fiscal  year  in  which  the 
State  has  taken  such  payments  into  con¬ 
sideration  in  determining  the  eligibility 
of  a  local  educational  agency  for  State 
aid,  or  in  determining  the  amount  of  that 
aid,  with  respect  to  the  free  public  educa¬ 
tion  of  children  during  that  year  or  the 
preceding  fiscal  year. 

(20  U.S.C.  241g(c)(l)) 

§116.19  Maintenance  of  effort. 

(a)  General  requirement.  No  pay¬ 
ments  to  a  State  under  Title  I  of  the  Act 
for  any  fiscal  year  may  be  made  by  the 
State  educational  agency  to  a  local  edu¬ 
cational  agency  unless  the  State  educa¬ 
tional  agency  finds  that  the  combined 
fiscal  effort  of  that  local  educational 
agency  and  the  State  with  respect  to  the 
provision  of  free  public  education  by  that 
local  educational  agency  for  the  preced¬ 
ing  fiscal  year  was  not  less  than  such 
combined  fiscal  effort  for  that  purpose 
for  the  second  preceding  fiscal  year.  For 
purposes  of  this  section,  the  term  “local 
educational  agency”  will  include  State 
agency. 

(b)  Measurement  of  fiscal  effort.  For 
purposes  of  this  section,  fiscal  effort  by  a 
local  educational  agency  shall  be  meas¬ 
ured  by  the  amount  of  the  ciurent  ex- 
pendltiures  per  pupil  by  the  local  educa¬ 
tional  agency  other  than  expenditures 
from  fimds  derived  from  Federal  sources 
for  which  the  local  educational  agency 
is  required  to  account  to  the  Federal 
Government  directly  or  through  the 
State  educational  agency;  such  as  funds 


under  Titles  I,  n,  in  and  IV  of  the  Act, 
Titles  m  and  V  of  the  National  Defense 
Education  Act  of  1958,  the  Johnson- 
O’Malley  Act,  and  the  Economic  Oppor¬ 
tunity  Act  of  1964.  Expenditures  by  a 
State  with  respect  to  a  local  educational 
agency  rather  than  by  such  a  local  edu¬ 
cational  agency  itself  shall  be  deemed  to 
have  been  maintained  at  the  same  level 
in  the  preceding  fiscal  year  as  in  the 
second  preceding  fiscal  year  unless  the 
basis  for  making  such  exp>endltures  has 
been  altered  or  if  such  expenditures  are 
assumed  by  such  a  local  educational 
agency.  In  such  an  event,  the  actual  ex¬ 
penditures  of  that  natiure  shall  be  taken 
into  account  in  both  years  in  determin¬ 
ing  combined  fiscal  effort.  A  combined 
fiscal  effort  in  the  preceding  fiscal  year 
shall  not  be  deemed  to  be  a  reduction 
from  that  in  the  second  preceding  fiscal 
year  unless  the  per  pupil  expenditure  in 
the  preceding  fiscal  year  is  less  than  that 
in  the  second  preceding  fiscal  year  by 
more  than  5  percent.  Any  such  r^uction 
in  fiscal  effort  by  a  local  educational 
agency  for  any  fiscal  year  by  more  than 
5  percent  will  disqualify  a  local  educa¬ 
tional  agency  unless  the  local  educational 
agency  is  able  to  demonstrate  to  the 
satisfaction  of  the  State  educational 
agency  that  such  a  reduction  was  oc¬ 
casioned  by  an  unusual  event,  such  as 
the  removal  of  a  large  segment  of  prop¬ 
erty  from  the  tax  rolls,  that  could  not 
have  been  fully  anticipated  or  reason¬ 
ably  compensated  for  by  the  local  educa¬ 
tional  agency  and  a  diminished  fiscal 
effort  on  the  part  of  the  local  educational 
agency  is  not  otherwise  indicated. 

(20  U.S.C.  241g(c)(2)) 

§  116.20  Withholding  by  the  Commis¬ 
sioner. 

(a)  Nonconformity.  Whenever  the 
Commissioner,  after  reasonable  notice 
and  opportunity  for  a  hearing  to  any 
State  educational  agency,  finds  that 
there  has  been  a  failiu'e  to  comply  sub¬ 
stantially  with  any  assurance  set  forth 
in  regard  to  Title  I  of  the  Act  in  the 
annual  program  plan  of  that  State,  he 
will  notify  the  agency  that  further  pay¬ 
ments  will  not  be  made  to  the  State 
under  Title  I  of  the  Act  (or,  in  his  dis¬ 
cretion.  that  the  State  educational 
agency  will  not  make  further  payments 
under  Title  I  of  the  Act  to  specified  local 
educational  agencies  affected  by  the 
failiu'e)  imtll  he  is  satisfied  that  there 
is  no  longer  any  such  failure  to  comply. 
Until  the  Commissioner  is  so  satisfied, 
fiuther  payments  imder  Title  I  of  the 
Act  will  not  be  made  to  that  State  or  pay¬ 
ments  by  the  State  educational  agency 
will  be  limited  to  payments  to  local  edu¬ 
cational  agencies  not  affected  by  the 
failure,  as  the  case  may  be. 

(b)  Suspension.  The  remedy  of  sus¬ 
pension  pending  termination  as  provided 
in  section  434(c)  of  the  General  Educa¬ 
tion  Provisions  Act  may  be  involved  in 
connection  with  a  termination  under 
this  section. 

(c)  Attempts  to  resolve  differences. 
Prior  to  initiating  a  hearing  under  this 
section,  the  Commissioner  will  attempt 
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to  resotre  ansr  aopazcnt  dUter cnecs  with 
Uk  State  edueationtf  agency  regazdtns 
tbe  interpret^oBL  or  appMcatlon  ol  tba 
proriatoaB  of  TiOe  1  of  tbe  Act  and  tbe 
pertinent  iriaiattnrir.  tndtiding  any  ap¬ 
parent  dificrenees  with  respect  to  the 
disposition  ol  matters  reported  by  the 
State  edoratinnal  agency  pursuant  to 
9  llS.7o<  Subpart  B. 

(30  U.8.C.  Ml  ( j).  13aSe(c)  ) 

Suhpait  D — Gancral  Program 
Baquiremants 

§116^  Mtmihiggra^ 

A  State  or  local  edocatloiial  agency 
(including  a  State  agency  directly  re¬ 
sponsible  for  providing  free  public  educa¬ 
tion  for  handicapped  cbildren  or  for 
children  In  institutions  for  neglected  or 
delinquent  children)  may  apply  for  a 
grant  in  an  amount  not  exceecHng  one 
percent  of  the  maximum  grant  it  is  e&- 
gible  to  receive  or  $2,000.  whichever  Is 
greater,  for  planning  during  the  current 
year,  provided  that  (a)  such  plan¬ 
ning  was,  or  win  be,  directly  related  to 
programs  or  projects  to  be  carried  out 
under  Title  I  of  the  Act  and  has  resulted, 
or  is  reasonably  likely  to  result,  In  a  pro¬ 
gram  which  win  be  carried  out  under 
that  Title,  and  (b)  such  planning  funds 
are  necessary  for  that  purpose  because 
of  tbe  innovative  nature  of  the  program 
or  project  or  because  tbe  local  educa¬ 
tional  agency  lacks  the  resources  neces¬ 
sary  for  adequate  planning  for  programs 
or  projects  to  be  carried  out  imder  Title  L 
(30  UA.C.  Ml(e)(&>(r)  sad  (5)) 

§  116.30  Ulle  I  funds  supplCTMcntary  to 
State  and  local  funda. 

(a)  General.  (1)  Each  application  for 
a  grant  imder  Title  I  of  the  Act  shall  con¬ 
tain  an  assurance  that  the  use  of  the 
grant  funds  win  not  result  in  a  decrease 
in  the  use  (for  educationaUy  deprived 
tdiikiren  residing  in  the  project  area)  of 
State  or  local  funds  which,  in  the  absence 
of  funds  under  Title  I  of  the  Act,  would 
be  made  available  for  ^e  education  of 
sucdi  children,  and  that  such  children 
will  not  otherwise  be  penalised  in  the  ap- 
pneatiOR  of  State  and  local  funds  be¬ 
cause  of  such  a  use  of  funds  under  Title 
I  of  the  Act. 

(2)  No  project  under  Title  I  of  the 
Act  win  be  deemed  to  have  been  designed 
to  meet  the  special  educational  needs 
of  educationally  deprived  chfldren  un¬ 
less  the  Federal  fxmds  made  available 
for  that  project  (1)  win  be  used  to  sup¬ 
plement.  and  to  the  extent  practical.  In¬ 
crease  the  level  of  State  and  local  funds 
that  would,  in  the  absence  of  such  Fed¬ 
eral  funds,  be  made  available  for  the 
education  at  pupils  participating  in  that 
project;  (il)  wfll  not  be  used  to  supplant 
State  and  local  funds  available  for  the 
education  of  such  pupOs;  (IS)  will  not 
be  iMed  to  pjovldte  Instructional  or 
auxiliary  services  that  are  ordinarily 
provided  witii  State  or  local  ftmds  to 
children  In  schools  cg}erated  by  the  ap¬ 
plicant  agency;  (Iv)  will  be  used 
solely  to  pay  tbe  eacese  eoets  of  pro¬ 


grams  and  projects  amisted  under  Title 

lof  tbe  Act. 

(hi  Sersteet  which  apftlicaMt  is  re-. 
gttirMl  to  yroeide.  TiUe  1  funds  iball  not 
be  used  to  provide  services  which  tbe 
applicant  agaocy  Is  specifically  required 
to  provide  by  State  law  or  pursusuoi  to  a 
formal  determination  under  Title  VI  of 
tbe  Civil  Rigths  Act.  Title  IX  of  tbe  Bdu- 
catiem  Amendments  of  1972  (Pub.  L. 
92-2ia>.  or  section  504  of  tbe  Vocational 
RriuUatHtation  Act  ol  1273.  as  amended, 
or  pursuant  to  a  fixud  order  of  a  court. 

(20  n.5.c.  241e(a)  (1)  and  (3);  Lou  v. 
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§  116.31  Relation  of  Title  I  projects  to 
other  programs. 

(a)  Coordination  in  development  of 
avpticatian.  Each  aM)lication  for  a  grant 
under  Title  I  of  the  Act  shall  demonstrate 
that,  in  the  devekHPment  of  such  applica¬ 
tion.  the  applicant  has  taken  into  con¬ 
sideration  benefits  which  are  or  may  be 
available  through  other  public  and  pri¬ 
vate  agencies,  and  whi(di  would  con¬ 
tribute  toward  meeting  the  special  edu¬ 
cational  needs  of  educationally  deprived 
children.  Such  appllcatfon  shall  also 
demonstrate  ttiat  the  applicant  has  eoci- 
sklered  suggestions  and  offers  vrtiich 
have  been  timrty  made  by  awdi  agencies 
and  which  may  assist  in  carrying  out  or 
make  more  effective  the  program  or 
project  for  which  application  is  made. 
Applicants  shall,  upon  request,  make  the 
provisions  of  th«r  an>)ications  available 
to  mterested  public  and  private  agencies 
far  enough  in  advance  of  their  final 
formutetion  to  enable  such  agencies  to 
make  meaningful  offers  and  suggestions. 

(b>  SimnUaneota  nse  of  funds.  The 
sbnoltaneouB  use  of  funds  imder  TiUe  I 
of  tile  Act  and  funds  under  other  Federal 
programs  to  support  discrete  portions  of 
a  particolar  project  is  permissible  if  (1) 
the  requirements  of  eadi  program,  con¬ 
sidered  separately,  are  satisfied  with  re¬ 
spect  to  the  portion  of  the  project  which 
is  being  financed  from  such  program; 
(2)  there  is  no  commingling  of  funds 
derived  from  one  appr(H>riation  with 
funds  derived  from  another  appropria¬ 
tion;  (3)  there  is  no  transfer  of 
funds  derived  from  an  appropriation  to 
tbe  use  of  an  activity  not  authorized  by 
tbe  law  authorizing  such  appropriation. 

(c>  Use  oj  State  and  local  funds.  A 
program  or  project  set  forth  in  a  iwoject 
ftppugatinn  that  meets  all  the  require- 
TTiM»itiR  cl  Title  I  of  tbe  Act  shall  be  funded 
from  State  and  local  funds  to  the  extent 
that  such  funds  are  available  for  spe¬ 
cific  services  included  in  the  proj^t. 
Under  the  conditions  set  forth  in  this 
paragraph.  Title  I  funds  may  be  used  to 
provide  those  services  not  provided  by 
funds  from  other  sources. 

(S»  VAXt  Mle(s)(i)  nO-  (*)>  1233c 

<b>(l)> 

§  11632  Edacation  aides. 

An  appUcatioci  tar  a  luoject  which  in¬ 
volves  the  use  of  education  aides  shall 
ineliide  evidence  that  tbe  apcilicant 
sgency  baa  provided,  or  will  provide,  a 


coordinated  program  of  training  in 
which  tbe  aides  participate  together 
with  the  professional  staff  whom  they 
wfll  afisifit 

(sa  xrn.a  34>v(»>  (i3)  > 

§  116.33  Mcaaornnent  of  etincatiofml 
achiemBcnt  and  eralnatien  of  pro¬ 
grams. 

(a>  Annual  evaluation  procedures. 
Each  application  for  a  grant  under  Title 
I  of  the  Act  by  a  State  agency  or  local 
educational  agency  (or  by  the  Depart¬ 
ment  of  the  Interior)  shall  describe  the 
procedures  and  techniques  to  be  utilized 
in.  making  at  least  annually  an  evalua¬ 
tion  of  the  effectiveness  of  tbe  program  in 
meeting  tbe  special  educational  needs 
of  educationally  deprived  children,  in¬ 
cluding  appropriate  performance  criteria 
and  the  instruments  and  methods  to  be 
used  to  measure  objectively  changes  in 
the  educational  achievement  of  the  chil¬ 
dren  who  win  participate  in  the  program. 

(b)  Standards.  The  measurement  of 
educational  achievement  of  participat¬ 
ing  ehUdroi  shall  be  carried  out  with 
regard  to  objective  standards  or  norms. 
The  type  of  measurement  used  by  a 
State  or  local  educational  agency  shall 
give  particular  regard  to  the  requirement 
under  1 116.7  of  Subpart  B  that  the  State 
educational  agency  report  to  the  Com¬ 
missioner  on  the  effectiveness  of  tbe  pro¬ 
grams  in  that  State  in  improving  the 
educational  achievement  of  e^catlonally 
deprived  dtOdren. 

(c)  ChUdrm  in  private  schools.  The 
evaluation  of  programs  and  projects 
shall,  consistent  witii  the  nature  and  ex- 

'  tent  of  participation  of  (diildren  enrolled 
hi  private  schools,  be  extended  to  such 
participation. 

(20  UBX:.  a41c-l.  c-^3.  c-S,  341e(a)  (2)  and 

(8),241»-1> 

§  ll(i34  Diigtminalion  and  aliBzation 
of  molts  of  caocatiooal  researrli 
and  dcBumstratioos. 

Each  application  by  a  State  agency  or 
local  educational  agency  for  a  grant  shall 
describe  the  methods  to  he  used  by  the 
applicant  for  reviewing,  selecting,  and 
disseminating  to  teachers  and  educa¬ 
tional  administrators  significant  in¬ 
formation  on  the  latest  developments 
and  most  recent  experiments  in  edu¬ 
cation  so  that  such  Information  win  be 
available  for  use  in  program  planning 
and  operation.  The  provisions  in  that 
regard  may  include,  among  other  things. 
Inservice  education,  professional  work¬ 
shops  and  seminars,  consultations  and 
visitations,  and  reports  on  the  organiza¬ 
tion,  operation  and  outcome  of  projects 
under  Title  I  of  the  Act. 

(20  n AjC.  Mlc-l.'  0-2,  c-3.  a41»(a  j  ( 10)  > 

§  116.35  FuUfc  information. 

Eflrh  application  for  a  grant  under 
Title  I  of  tbe  Act  shall  include  specific 
plans  for  disseminating  information  con¬ 
cerning  the  provisions  of  Title  I,  and  the 
applicant’s  past  and  present  Title  I  pro¬ 
grams — inoiiidtng  evaluations  of  such 
programs— to  parents  and  to  the  gai- 
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eral  public  and  shall  make  available  to 
them,  uprni  request,  those  applications, 
evaluations  of  the  applicant’s  past  Title 
I  projects,  all  reports  required  by  1 116.39 
to  be  submitted  to  the  State  educational 
agency,  comparability  reports  and  such 
other  documents  as  may  be  reasonably 
necessary  to  meet  the  needs  of  such  par¬ 
ents  or  other  members  of  the  public  for 
information  related  to  the  comprehen¬ 
sive  planning,  operation,  and  evaluation 
of  the  Title  I  program,  but  not  including 
information  relating  to  the  performance 
of  identified  children  and  teachers.  Such 
plans  shall  include  provision  for  the  re¬ 
production,  upon  request,  of  such  docu¬ 
ments  free  of  charge  or  at  reasonable 
costs  (not  to  exceed  the  additional  costs 
incurred  which  are  not  covered  by  Title 
I  fimds)  or  provisions  whereby  persons 
requesting  such  copies  will  be  given  ade¬ 
quate  opportunity  to  arrange  for  the 
reproduction  of  such  documents. 

(20 U.S.C. 241e(a) (8), and  (14) (D),  1231d) 

§  116.36  Administrative  control  of  Title 
I  property. 

(a)  Control  and  title  in  public  agency. 
Control  over  the  use  of  funds  provided 
under  Title  I  of  the  Act,  and  title  to  and 
administrative  control  over  property  ac¬ 
quired  with  these  fimds,  shall  be  in  a 
public  agency,  which  will  exercise  such 
control  consistent  with  §§  lOOb.215  and 
lOOb.216  of  the  general  provisions  regula¬ 
tions  (45  CFR  lOOb.215,  lOOb.216) .  These 
funds  and  property  shall  be  used  for  the 
purposes  provided  in  Title  I  of  the  Act, 
but  such  a  use  shall  not  inure  to  the 
benefit  of  any  private  school.  The  in¬ 
cidental  use  of  such  property  for  other 
purposes  is  permitted  only  for  related 
educational  purposes  on  public  premises 
and  only  so  long  as  such  a  use  does  not 
interfere  with  the  carrying  out  of  a  Title 
I  project. 

(b)  Equipment.  Equipment  acquired 
with  funds  provided  imder  Title  I  of  the 
Act  may,  in  certain  cases,  be  placed  on 
private  school  premises  for  a  limited 
period  of  time,  but  the  title  to  and  ad¬ 
ministrative  control  over  such  equipment 
must  be  retained  and  exercised  by  a 
public  agency.  In  exercising  that  ad¬ 
ministrative  control,  the  public  agency 
shall  not  only  keep  records  of,  and  ac¬ 
count  for,  the  equipment  but  shall  also 
assure  itself  that  the  equipment  is  being 
used  solely  for  the  purposes  of  the  proj¬ 
ect,  and  remove  the  equipment  from  the 
private  school  premises  when  necessary 
to  avoid  its  being  used  for  other  purposes 
or  when  it  is  no  longer  needed  for  the 
purposes  of  the  project. 

(c)  Assurance.  The  application  for  a 
grant  under  Title  I  of  the  Act  must  con¬ 
tain  a  satisfactory  assurance  that  the 
funds  provided  under  Title  I,  and  prop¬ 
erty  derived  therefrom,  will  at  all  times 
be  under  the  control  of,  and  be  admin¬ 
istered  by,  a  public  agency  in  accord¬ 
ance  with  the  provisions  of  Title  I  of  the 
Act  and  the  regulations  in  this  part. 

(20  UA.C.  241e(»)  (3)  (A)  and  1232c(a) ) 
§116.37  Cooperative  projects. 

Two  or  more  local  educational  agencies 
eligible  for  grants  under  Title  I  of  the 


Act  may  apply  for  a  grant  for  a  single 
project  (including  a  planning  project) 
to  be  carried  out  Jointly  in  accordance 
with  arrangements  between  or  among 
such  educational  agencies. 

(20nA.C.  241e(a)(l)) 

§  116.38  Constraction  and  equipment. 

( a)  General.  No  application  for  a  proj  - 
ect  grant  under  Title  I  of  the  Act  which 
includes  the  acquisition  of  equipment 
or  the  construction  or  remodeling  of 
school  facilities  may  be  approved  unless 
such  acquisition  or  construction  Is  dem¬ 
onstrated  as  being  essential  to  the  success 
of  a  program  or  project  under  Title  I  of 
the  Act.  Each  application  shall  describe 
the  need  for  such  equipment  or  construc¬ 
tion,  in  addition  to  other  equipment  or 
facilities  previously  acquired  or  con¬ 
structed  by  the  applicant  with  funds  un¬ 
der  Title  I  of  the  Act  and  for  which  the 
applicant  is  accountable,  in  connection 
with  the  proposed  project.  The  appli¬ 
cant  shall  further  describe  how  all  such 
equipment  or  facilities  will  be  used.  If  the 
con^ruction  of  school  facilities  is  so 
demonstrated  as  being  essential  for  a 
program  or  project,  the  application  must 
nevertheless  comply  with  other  require¬ 
ments  of  Title  I  of  the  Act  and  the  regu¬ 
lations  in  this  chapter,  such  as  the  re¬ 
quirements  in  Subpart  K,  Part  100b  of 
this  chapter  in  regard  to  labor  standards 
and  overall  State  construction  planning 
and,  in  relation  to  the  overall  program, 
the  limitations  in  S  116a.23(f)  in  regard 
to  participation  by  children  enrolled  in 
private  schools. 

(b)  Prohibition  against  maintaining 
isolation.  The  State  educational  agency 
shall  not  approve  a  project  involving 
construction  of  school  facilities  if  it  finds 
that  such  construction  would'  tend  to 
maintain  the  racial,  cultural,  or  hnguis- 
tic  isolation  of  children. 

(20nA.0.241e(e)  (1)  and  (4),  1232b) 

§  116.39  Reports  by  applicant  agencies. 

Each  application  by  a  local  educational 
agency  or  a  State  agency  directly  respon¬ 
sible  for  providing  free  public  education 
for  handicapped  children  or  for  children 
in  institutions  for  neglected  or  delin¬ 
quent  children  shall  provide  assurance 
that  it  will  render  to  the  State  educa¬ 
tional  agency  an  annual  report  and  such 
other  reports,  in  such  form,  and  con¬ 
taining  such  information,  including  the 
results  of  objective  measurements  of  edu¬ 
cational  achievement  and  program  effec¬ 
tiveness  required  by  §  116.33  and  of  re¬ 
search  and  replication  studies,  as  may 
be  reasonably  necessary  to  mable  the 
State  educational  ag^icy  to  perform  its 
duties  imder  Title  I  of  the  Act.  In  the 
case  of  reports  relating  to  performance, 
the  information  supplied  shall  have  been 
developed  in  accordance  with  specific 
performance  criteria  related  to  program 
objectives. 

(20  UJS.C.  241C-1,  241C-2,  241c-3,  241e(a)  (6) 
and  (7)) 

§  116.40  Reimbursement  for  expenses 
incurred  by  parent  eouncil  members 
and  volunteers. 

Members  of  parent  councils  and  vol¬ 
unteers  not  r^eiving  regular  compensa¬ 


tion  under  Title  I  of  the  Act  may  be  re¬ 
imbursed  from  Title  I  funds  for  personal 
expenses  directly  attributable  to  the  per¬ 
formance  of  their  duties  and  functions 
as  set  forth  in  approved  applications. 

(20  n.S.C.  241e(a)  (14),  1231d) 

§  116.41  Staffing  for  programs  and  proj¬ 
ects. 

Payment  of  Title  I  funds  may  be  au¬ 
thorized  for  the  employment  of  the  per¬ 
sonnel  required  to  provide  specific  serv¬ 
ices  set  forth  in  approved  Title  I  applica¬ 
tions.  Such  applications  shall  state  the 
number  and  types  of  personnel  to  be  em¬ 
ployed. 

(20  n.S.C.  241e(s)(l)) 

§  116.42  Training. 

(a)  Inservice  training  for  Title  I  per¬ 
sonnel.  Payment  of  Title  I  funds  may  be 
authorized  tor  inservlce  training  of  staff 
members,  parent  council  members,  and 
volunteers  who  are  engaged  to  perform 
specific  services  related  to  approved  Title 
I  programs  or  projects.  Such  training 
must  be  directly  related  to  the  services  in 
which  such  persons  will  be  engaged  under 
Title  I  of  the  Act  and  to  their  needs  for 
the  development  of  competencies  re¬ 
quired  if  the  program  or  project  is  to  be 
effective. 

(b)  Supplementary  training  for  spe¬ 
cialists  and  classroom  teachers.  Tlie  serv¬ 
ices  provided  under  Title  I  of  the  Act 
may  include  supplementary  training  for 
teachers  who  will  be  serving  as  specialists 
dealing  solely  with  educationally  de¬ 
prived  children  to  be  served  by  the  Title 
I  project  or  as  regular  classroom  teach¬ 
ers  of  such  children  in  public  or  private 
schools.  All  such  training  shall  be  tailored 
to  enable  the  teachers  to  meet  the 
special  educational  needs  of  the  educa¬ 
tionally  deprived  children  to  be  served 
and  may  be  provided  on  a  preservice  or 
on  inservlce  basis. 

(20n.S.C.  241e(a)  (1),  (12),  and  (14),  1231d; 
House  Report  03-80^  p.  17  (1974),  Senate 
Report  93-1026,  p.  144  (1974) ) 

PART  116a— FINANCIAL  ASSISTANCE  TO 

LOCAL  EDUCATIONAL  AGENCIES  TO 

MEET  THE  SPECIAL  EDUCATIONAL 

NEEDS  OF  EDUCATIONALLY  DEPRIVED 

CHILDREN 

Part  116a  as  set  forth  in  this  notice  of 
proposed  rule  making  contains  those  pro¬ 
visions  which  are  applicable  to  grants  to 
local  educational  agencies  under  Title  I 
of  the  Act.  Included  are  provisions  previ¬ 
ously  published  in  Part  116,  in  some  cases 
with  revisions  or  amendments,  and  pro¬ 
visions  reflecting  amendments  to  Title  I 
of  the  Act  in  Pub.  L.  93-380.  The  signifi¬ 
cant  revisions  and  amendments  in  this 
part  include  the  following: 

1.  Sections  116a.3  and  116a.4  incorpo¬ 
rate  by  reference  changes  in  the  formula 
for  the  Edlocation  of  Title  I  funds  as  pro¬ 
vided  by  Pub.  li.  93-380.  (See  Appendix) 

2.  Section  116a.5  recognizes  the  avail¬ 
ability  of  1970  census  data  and  reflects 
the  provisions  of  law  vdilch  require  a 
State  educational  agency  to  transfer  that 
portion  of  the  allocation  of  a  local  edu¬ 
cational  agency  based  on  children  in  local 
institutions,  if  that  agency  is  unable  or 
unwilling  to  provide  Title  I  services  for 
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such  children.  (Sec  Pub.  L.  91-230,  sec¬ 
tion  1Q3J 

3.  In  1 116a.20(b).  local  educational 
agencies  with  very  hiah  average  concen¬ 
trations  of  children  from  low-income 
families  are  provided  with  an  alterna¬ 
tive  method  of  determining  which  school 
attendance  areas  in  a  school  district  are 
eligible  for  projects.  A  concentration  of 
children  from  low-income  families  of  at 
least  30  percent  may,  upon  the  request  of 
the  local  educational  agency  and  the  ap¬ 
proval  of  the  State  educational  agency, 
qualify  a  school  attendance  area  as  a 
project  area  even  though  the  district  wide 
average  concentration  of  such  children 
is  in  excess  of  30  percent.  This  provi¬ 
sion  reflects  the  intent  ot  Congress  as  in¬ 
dicated  in  the  House  R^cxirt  (Bouse  Rept. 
No.  93-805)  on  Pub.  U  93-380. 

A  similar  provision  was  published  as  a 
proposed  role  at  38  FR  18500,  18502 
(September  15,  19T1).  However,  numer¬ 
ous  commentors  objected  to  that  rule 
because  it  failed  to  specify  the  data  .base 
on  which  such  a  determination  would 
be  made  and  could,  therefore,  lead  to  the 
proliferation  of  project  areas  and  a  dilu¬ 
tion  of  Tide  I  assistance.  Since  these  ob¬ 
jections  indicated  the  need  for  further 
study  of  the  so-caDed  “30-percent  rule,” 
the  role  was  not  adopted  following  the 
1971  publication.  Sub^uent  studies  of 
the  concentration  of  low-income  families 
in  various  areas  (made  possible  through 
the  1978  census)  have  shown  that  im¬ 
plementation  of  the  “3Q-percent  rule” 
would  have  httle  If  any  effect  on  large 
urban  areas  (which  was  the  major  con¬ 
cern  of  the  eommentors  on  the  1971  pro¬ 
posal).  TTie  rule  wiS  particularly  affect 
rural  schools  serving  attendance  areas 
with  large  numbers  of  low-income  chil¬ 
dren  who  woTdd  otherwise  be  ineligible 
for  Title  I  services  because  of  the  ex¬ 
tremely  high  concentration  of  low- 
Ineome  families  in  the  schocd  district  sis 
a  whole. 

4.  Section  116a.3t(c)  requires  that 
school  attendanoe  areas  be  selected  for 
projects  in  order  of  ttieir  respective  con¬ 
centrations  of  children  from  low-income 
families  sob^eci  to  eaeeptions  set  fortii 
in  thatseethm. 

5.  Section  ll«a.20(d)'  establidies 
standards  for  determinations  thw-t  ‘ho 
wide  variance”  exists  sunong  the  attend¬ 
ance  areas  in  a  school  district  in  thehr 
coDcentraiionB  a<  cbiidTcn  from  low- 
income  families.  If  no  wide  varfsace  ex¬ 
ists,  the  eatire  district  may  be  considered 
as  a  proicct  area. 

g.  Paragnqihs  (g)  and  (h)  of  i  llSaJK) 
reflect  tiae  amendments  in  Pub.  K  93-380 
provichDg  for  (a>  the  contimied  dlglbil- 
Ity  oi  asehooi  attendance  area  for  one  or 
two  more  years  after  it  ceases  to  meet 
the  eligibility  criteria  If  it  met  such  cri¬ 
teria  in  etther  of  the  two  preceding  fiscal 
years  and  (b>  for  ttae  defcennination  ttiat 
a  school  with  a  high  eooeentratfon  of 
children  from  low-lneome  famfiles  may 
be  rtigible  for  a  program  or  project  even 
though  the  attendance  area  served  by 
that  schoolis  not  eUgiWe 

7.  GSarKylng  iBjagnage  Is  inclnded  In 
I  llla.23(e>  to  oonflnn  fliat  Tltie  I  serv¬ 


ices  may,  be  provided  to  educatkaiaSy 
deprived  children  in  the  context  of  their 
reaulsn  dassrooms. 

8.  Section  lMa.23  (farmesly  1 116.19) 
restates  provisions  rdating  to  participa¬ 
tion  of  children  in  private  sciwUs  and 
reflects  the  provisions  of  section  141A  of 
Title  I  of  the  Act,  as  amended  by  Pub.  L. 
93-380.  The  revised  regulation  is  in¬ 
tended.  by  requiring  more  specific  infor¬ 
mation.  to  emphasize  the  requirement 
that  a  local  educational  agency  may  re¬ 
ceive  a  grant  only  upon  a  demonstra¬ 
tion  that  services  will  be  provided  on  an 
equitable  basis  for  educatumally  deprived 
children  enrolled  in  private  schools. 
Section  116a.23-l  reflects  the  lurovisions 
of  section  141A  of  Title  I  authorizing 
the  Commissioner,  after  a  notice  and  op¬ 
portunity  for  hearing,  to  provide  services 
for  private  school  children  where  such 
services  are  not  furnished  by  the  local 
educational  agency  (because  of  legal  im¬ 
pediments  or  because  of  substantial  fail¬ 
ure  to  provide  such  services  on  an 
equitable  basis)  and  to  pay  for  such  serv¬ 
ices  from  the  appropriate  allocation 
under  Title  L 

9.  Section  116a.25  (formerly  S  116.17 
(o) )  has  been  extensively  revised  to  re¬ 
flect  the  requirements  in  section  141 

(a)  (14)  of  the  Act,  as  added  by  Pub.  L. 
93-380,  providing  for  the  establishment 
of  advisory  councils  at  both  the  school 
district  and  school  levels. 

18.  The  rules  regarding  comparability 
of  services  between  project  schools  and 
non-project  schools  (which  were  revised 
on  June  28,  1973  at  88  PR  17127)  have 
been  further  revised  (a)  to  provide  more 
detailed  instructions  as  to  the  actions 
required  by  a  State  educational  agency 
In  the  emit  titiat  a  local  educational 
agency  fafls  to  achieve  or  maintain  com¬ 
parability  (|  116a.26(f))  and  to  describe 
with  more  particularity  the  consequ^ces 
of  non-compliance  with  comparability; 

(b)  to  provide  rules  for  the  grouping  of 
schools  by  corresponding  grade  levels  in 
those  local  educational  agencies  which 
serve  fewer  than  the  standard  12  or  13 
grade  lev^  (|  116a.36(l)  >;  and  (c)  in 
aceordance  with  the  definition  of  “exeeM 
coflto”  in  Part  116,  to  provide  for  the 
exchtskm  of  State  and  local  funds  for 
State  compenaatory  education  programs, 
bilingual  education  smd  programs  for 
haodcapped  children,  and  staff  em¬ 
ployed  with  sn^  funds  from  detoraadna- 
tiona  of  conparahili^  (|  li6a.38(j)  >. 

AasisteDoe  provided  under  this  pari  is 
suhteei  to  applicable  provisions  con¬ 
tained  hi  8abehm>ter  A  at  this  chapter 
(relating  to  fimal.  administrative,  prcH>- 
erty  management,  and  ottier  mattm) 
and  to  the  pcovisians  of  revised  Pari  116, 
containing  general  provisions  apirficable 
to  an  programs  under  Title  I  of  the  Ele¬ 
mentary  and  Secondary  Education  Act. 

Part  116a  is  revised  as  set  forth  below: 

Subpart  A — Ganaral 

Sec. 

llSa.l  Applicability. 

116a.2  Definitions. 

Subpad  B — Eligibility  for  and  Amouat  of  Grant* 

116a.3  Eliglbllltjr  of  local  educaUoaal 
agencies. 


Sae. 

114a.4  Datcrmlnatton  of  grant  which  a 
local  oducaUnnal  agency  In  a 
State  la  ellgibla  to  receive. 
llfia.S  Allocation  of  county  aggregate 

grants  by  State  educational  agen¬ 
cies. 

116a.6  Local  educaUonal  agendee  In  more 
than  one  county. 

116a.7  Local  educattonal  agencies  with 

overlapping  Jurtacttetlami  or  eerr- 
Ing  chUdren  from  another  adiool 
district. 

llSa.S  '  Changes  in  local  educational  agen¬ 
cies. 

1  Mls.9  Ratable  reductions. 

118a.lO  Further  assistance  to  certain  local 
educational  agencies. 

1  lto.l  1  Reallocattan. 

116a.I2  f=^)ectal  iiK;enUve  grants. 
lL6n.lS  Special  grants  under  Part  C  of  Title 
I  of  the  Act. 

110a.l4  Grants  to  local  educatiorud  agen¬ 
cies  In  the  outlying  areas  and 
payments  to  the  Secretary  of  the 
Interior. 

Sufeparl  C  l^egiem  heeiili awiswle 

116a.l9  Project  appUcatlona. 

116a.20  Selection  of  Title  I  attendance 
areas. 

liaa.ai  Needs  assessment. 

Ilte.a3  Project  design,  sine,  scope,  and 
quality. 

116a23  Participation  by  children  enrolled 
In  private  schools. 

116B.S3-1  Waiver  of  requirements  for  par¬ 
ticipation  by  children  enrolled 
in  private  sdioola. 

116aM  Bonus  pay  for  teachers. 

1  lfln.a5  Parent  advisory  coonclls. 

116a.a6  Comparability  of  services. 

AuTHaaxrr:  Sectioa  3,  Pub.  L.  iS-HI,  78 
Sta*.  27.  aa  amended.  (XO  UAXi.  tela-Mlm, 
242.  X44) .  unless  otherwise  noted. 

Subpart  A — General 
§  116a.l  ApyKrehility. 

(a)  The  regulations  in  this  part  govern 
programs  and  projeets  for  funds 

are  provided  to  local  educational  agen¬ 
cies  under  Title  I  at  the  ESementary  and 
Secondary  Education  Act  to  meet  the 
spieclal  educatioiml  needs  of  chfldren  of 
low-incmne  faasilies  and  for  (Mklren  bi 
local  instltutionB  fM*  neglected  or  delin¬ 
quent  chflArn. 

Cb)  Assistance  provided  under  this 
pari  is  sobjeet  to  applicable  provlstoos 
contained  In  the  General  Provlsloiis  for 
Edoeation  i^ogram  regulations  snbehap- 
ter  A,  Part  100b  of  this  chapter  (relating 
to  flseal,  admliriatfative.  property  man¬ 
agement  and  other  matters) . 

(20  ITA.C.  241a) 

§  lltek2  Driiwilivs 
As  used  in  ttris  part — 

“Attendance  area**  means,  In  relation 
to  a  parttcular  puhBc  school,  the  geo- 
grajrfiical  area  in  whirfi  ttie  children  who 
are  nonwidly  served  by  that  sdtool  re¬ 
side.  An  attendance  area  for  an  demcn- 
tary  school  may  not  neeessaiily  be  ooter- 
minoiu  with  an  attendance  area  for  a 
secondary  school. 

(20  U.B.C.  24te(a)  (1)  ) 

“Correctional  insUtuikm”  means  any 
locally  administered  prison,  jail,  worii- 
house,  or  slmflar  facility  In  which  per¬ 
sons  under  the  age  of  18  are  honsed  aa  a 
result  of  their  having  been  eommitted  to 
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that  Institution  in  accordance  with  State 
law  and  for  whcan  tbe  ayerage  length 
of  stay  is  at  least  30  days.  For  the  pur¬ 
pose  of  this  part,  such  children  are  con¬ 
sidered  to  be  hying  in  institutions  for  de¬ 
linquent  diUdren. 

(aOU.8.C.241c(c)(a>  (B>.  (C)) 

“Institution  lot  delinquent  children** 
means  a  puUic  or  private  nonprofit  resi¬ 
dential  faculty  which  is  operated  pri- 
marUy  for  the  care  of.  for  an  indefinite 
period  of  time  or  for  a  definite  period  of 
time  other  than  one  of  short  duration, 
childroi  )^o  have  been  adjudicated  to 
be  delinquent  children. 

(20  U.S.C.  a41e<c)  (2)  (B)  ,  (C) ) 

“Institution  for  neglected  chUdren” 
means  a  public  or  private  nonprofit  resi¬ 
dential  facility  (other  than  a  foster 
home)  which  is  operated  primarUy  for 
the  care  of.  for  an  indefinite  period  of 
time,  at  least  ten  children  who  have  been 
committed  to  the  instltirtlon,  or  volim- 
tarUy  lUaeed  in  the  institution,  and  for 
Midmm  the  institution  has  assumed  or 
been  granted  custodial  responsibility 
pursuant  to  applicable  State  law,  because 
of  the  abando^ent  of  or  neglect  by,  or 
death  of,  parents  or  persons  acting  in 
the  place  of  parents. 

(20n.S.a241c(c)(2)  (B).(C)) 

“Project  area**  means  an  attendance 
area,  or  combination  of  attendance 
areas,  having  a  high  concentration  of 
chUdren  from  low-income  families 
which,  without  regard  to  the  locality  of 
the  project  itself,  is  designated  as  an  area 
from  y^ich  children  are  to  be  selected 
to  participate  in  a  project. 
(20T7.S.C.241e(a)(l)) 

Subpart  B— Etigibiiity  for  and  Amount  of 
Grants 

§  116a.3  EKgtbtlity  of  local  rdarational 
agencies. 

(a)  A  local  educational  agency  in  a 
State  (other  than  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands)  is  digi- 
ble  for  a  grant  under  Utle  I  of  the  Act 
for  a  fiscal  year  If  the  Commissioner  de¬ 
termines.  on  the  basis  of  satisfactory  data 
available  to  him,  that  the  number  of 
children  counted  under  section  103(c>  of 
Title  I  of  the  Act  tax  the  school  district 
of  such  agency  for  such  year  amoimts  to 
at  least  10. 

(b)  If  the  Commissioner  does  not  have 
available  satisfactory  data  on  a  school 
district  basis,  a  local  educaUonsd  agency 
is  eligible  for  such  a  grant  if  the  school 
district  served  by  it  is  located  in  wlude 
or  In  part  In  a  county  in  which  the  Com¬ 
missioner  determines  that  there  are  10  or 
more  of  such  chUdren. 

(20  UJS.C.  Mle(b)) 

§  116a.4  Determiaatioa  of  graot  which 
a  local  educational  agency  in  a  State 
is  eKgiMe  to  receive. 

The  grant  which  a  local  educational 
agency  in  a  State  (other  than  Guam, 
American  Samoa,  theThrfto  Idands,  and 


the  Trust  Territory  of  the  Padfle 
Islands)  is  eligible  to  reedve  under  Sub- 
part  1  of  Part  A  of  Title  I  of  the  Act  for 
a  fiscal  year  will  be  determined  by  the 
Commissioner  in  accordance  with  the 
provisions  of  sections  103(a)  (2>-(4)  and 
103(c>  of  Title  I.  subject  to  the  provisions 
of  section  144  of  such  Title.  (See  Appen¬ 
dix) 

(20  use.  241c(a)  (2),  (3),  (4).  241c(c)) 

§  1 16«.5  AUocatkm  of  county  aggregate 
grants  by  State  educational  agencies. 

(a)  Oenerdl.  This  section  prescribes 
criteria  for  the  allocation  by  a  State 
educational  agency  of  the  aggregate 
amount  determined  for  a  county  (under 
section  103(a)(2)  of  Title  I  of  the  Act) 
among  the  local  educational  agencies 
whose  school  districts  are  located  in 
whole  or  in  part  in  such  county.  Such 
aggregate  amount  is  hereinafter  often 
referred  to  as  the  county  aggregate  grant. 

(b)  Children  in  institutions.  To  tbtex^ 
tent  that  a  county  aggregate  grant  is 
based  on  the  number  of  children  aged  5 
to  17,  inclusive,  living  in  institutions  for 
nedected  or  delinquent  childrm  (in¬ 
cluding  children  in  local  correctional  in¬ 
stitutions).  the  county  aggregate  grant 
shaU  be  allocated  on  the  basis  of  the 
location  of  such  institutiems  in  tbe 
various  school  districts  of  the  local  edu- 
^tkmal  agencies  ocmcemed.  If  a  State 
educatianal  agency  determines  that  a 
local  educational  agency  is  unable  or  un¬ 
willing  to  provide  for  the  special  edu¬ 
cational  needs  of  such  children,  that 
pmrtion  of  the  grant  of  that  local  edu¬ 
cational  agency  which  is  based  on  such 
children  shall  be  assigned  to  tbe  State 
educational  agency  if  It  assumes  that 
req?(»islbility.  If  the  State  educational 
agency  does  not  assume  that  responsi¬ 
bility,  it  shall  designate  another  State  or 
local  public  agency  that  Is  aide  and  will¬ 
ing  to  assume  that  responslfaility.  If  no 
public  agency  is  designated  by  the  State 
educatkmal  agency  for  that  purpose,  the 
local  educatianal  agency’s  allocation 
shall  be  reduced  in  an  amount  equal  to 
tbe  pmrtkm  of  the  grant  of  that  agency 
which  is  based  on  such  children. 

(c>  AlloeatUm  of  remainder  of  county 
grant.  Subject  to  applicable  provisions  of 
law  (including  the  provisions  of  sectiem 
144  of  Title  I  of  the  Act) ,  the  remainder 
of  the  county  aggregate  grant  shall  be 
allocated  by  the  State  educational 
agency  among  the  several  local  educa¬ 
tional  agencies  whose  sdxtol  districts  lie 
(in  whole  or  in  part)  within  the  county 
on  the  basis  of  the  current  distribution  tai 
the  county  of  children  aged  5  to  17,  In- 
clurive,  from  low-income  families  as  de¬ 
termined  on  the  basis  the  available 
data  which  sudb  State  educational 
agency  deems  best  to  reflect  the  current 
distributioa  in  the  county  of  children 
aged  5  to  17,  inclusive,  from  low-income 
families  including  but  not  limited  to  (1) 
1970  census  data  using  a  poverty  income 
level  selected  by  the  State  educational 
agency,  and  (2)  data  on  children  in 
families  receiving  payments  under  the 
program  of  aid  to  families  with  depmd- 


ent  children  under  a  State  plan  approved 
under  Title  IV  of  the  Social  Security  Act. 
(20  UA.C.  24lc(a)  (2) ,  (3)  (A) ) 

§  1I6*.4  Local  edneational  agencies  in 
more  than  one  connty. 

The  allocation  to  a  local  educational 
agency  pursuant  to  S  116.5  shall  be 
made  separately  for  each  ‘county  in 
which  a  part  of  the  school  district  served 
by  that  local  educatkmal  agency  is  lo¬ 
cated.  The  grant  for  such  a  local  educa¬ 
tional  agency  shall  be  the  stun  of  Its 
allocations  from  the  aggregate  grants  of 
the  counties  in  whieh  it  is  located. 

(20  UB.C.241c(a)  (2)) 

§  116«.7  Local  educational  agemics  with 
overlappiaw  jnrisdictions  or  serving 
children  from  another  school  district. 

In  any  case  in  which  two  or  more  lo¬ 
cal  educatianal  agencies  have  responsi¬ 
bility  for  different  groups  of  children  in 
a  school  district,  or  serve  school  districts 
which  overlap,  or  in  any  case  in  which  a 
local  educational  agency  provides  free 
public  education  for  a  substantial  num¬ 
ber  of  children  residing  in  the  schoed  dis¬ 
trict  of  another  local  educational  agotcy, 
the  State  educational  agency  may  allo¬ 
cate  the  amoimt  of  the  grants  for  those 
agencies  among  them  in  such  manner  as 
it  determines  will  best  carry  out  the 
purposes  for  which  the  grants  under  Title 
I  of  the  Act  are  made  available. 

(20  UA.C.  241c(a)  (3>  (B)  ) 

§  116a. 8  ChanfTS  in  iornl  cduralinnal 
agencies. 

(a)  Merger  or  consolidation.  In  any 
case  in  which  there  is  a  merger  or  con¬ 
solidation  of  local  educatianal  agencies 
during  tbe  s^ool  year,  the  grant  which 
each  such  agency  was  eligible  to  re¬ 
ceive  shall  become  available  to  the  sur¬ 
viving  or  consolidated  agency.  Tbe  sur¬ 
viving  cm:  consolidated  agency  shall  be 
responsible  for  projects  previously  ap¬ 
proved  for  each  of  the  agoocies  partic¬ 
ipating  in  the  merger  or  conaolidaUon. 

(b)  Changes  in  service  areas.  In  any 
case  in  which  the  geognuifaical  area  of  a 
school  district  served  by  a  local  educa¬ 
tional  agency  is  diminished,  or  divided 
with  another  local  educatkaial  sigoacy. 
during  the  school  year,  the  State  educa¬ 
tional  agency  shall  redetermine  the 
grants  by  using  the  same  method  used  in 
making  the  curiglnal  determination.  How¬ 
ever.  nothing  herein  shall  ];»eclude  the 
completion,  where  appropriate,  of  pre¬ 
viously  iqNProved  projects  by  ttie  agency 
originally  submitting  the  projects  by  it¬ 
self  or  through  a  cooperative  undertak¬ 
ing. 

(20  UA-C.  a41c(a)  (9)  ) 

§  116a.9  Ratable  rediutioBS, 

If  the  sums  mnwoiwlated  for  any  fiscal 
year  are  not  sufficient  to  pay  in  fun  the 
amounts  whldt  all  local  educational 
agencies  are  riigible  to  rec^ve  under 
Title  I  of  the  Act  for  that  year,  the 
amounts  avaflable  to  local  educational 
agencies  shall  be  determined  In  acoord- 


FSDiRAL  REGISTER,  V(H.  40,  NO.  4t— TUESDAY,  MARCH  II,  1475 


11480 


PROPOSED  RULES 


ance  with  section  144  of  Title  I  of  the  Act 
as  amoided. 

(20  UJS.C.  241b) 

§  116a.l0  Further  assistance  to  certain 
local  educational  agencies. 

Section  101(a)  (10)  of  Pub.  L.  93-380 
provides  for  an  authorization  of  ap¬ 
propriations  for  each  fiscal  year  to  be 
allocated  at  the  discretion  of  the  Com¬ 
missioner  to  assist  local  educational 
agencies  whose  total  allocation  under 
part  A  of  Title  I  of  the  Act  is  90  per 
centum  or  less  than  such  allocation 
under  such  part  A  during  the  preceding* 
fiscal  year.  The  Commissioner  will  dis¬ 
tribute  any  funds  appropriated  under 
section  101(a)  (10)  among  local  educa¬ 
tional  agencies  described  in  the  preced¬ 
ing  sentence,  after  considering  (on  the 
basis  of  the  most  satisfactory  data  avail¬ 
able  to  him)  the  sunoimt  that  each  such 
local  educational  agency  would  have  re¬ 
ceived  but  for  the  operation  of  the  “85 
percent  hold  harmless”  provisions  of  sec- 
ticm  144  of  Title  I  of  the  Act. 

(20  U.S.C.  241b-l,  241h:  Pub.  L.  93-380,  sec. 
101(a) (10)) 

§  116a.ll  Reallocation. 

(a)  States.  The  State  educational 
agency  in  the  States  of  the  Union,  the 
District  of  Columbia,  and  Puerto  Rico 
may  determine  not  earlier  than  March  31 
of  a  fiscal  year  the  amounts  allocated  for 
that  year  to  State  agencies  (not  includ¬ 
ing  the  State  educational  agency  for  pro¬ 
grams  for  migratory  children)  and  local 
educational  agencies  in  excess  of  the 
amounts  required  for  approved  programs 
and  projects  and  shall  certify  such 
amounts  to  the  Commissioner.  Such 
amounts  shall  be  made  available,  first 
by  State  educational  agencies  to  other 
educational  agencies  in  the  particular 
State  but  not  so  as  to  make  available  to 
an  agency  more  than  the  basic  grant  to 
which  that  agency  is  entitled.  The 
amounts  made  available  under  this  para¬ 
graph  for  distribution  within  a  State 
shall  be  distributed  among  the  State  and 
local  educational  agencies  which  apply 
for  additional  funds  and  which  have  the 
greatest  needs  to  redress  inequities  in¬ 
herent  in,  or  mitigating  hardships 
caused  by,  the  application  of  the  pro¬ 
visions  of  If  116a.4  and  116a.5.  The  needs 
of  the  State  and  local  educational 
agencies,  and  the  amounts  to  which  they 
shall  be  eligible,  shall  be  determined  on 
the  basis  of  the  extent  to  which  the  State 
educational  agency  determines  the  ap¬ 
plication  of  those  provisions  fail,  as  a 
result  of  population  shifts,  changing 
economic  conditions,  or  other  reasons,  to 
reflect  actual  needs.  In  the  event  excess 
amoimts  are  still  available  after  apply¬ 
ing  the  foregoing  provisions  of  this  para¬ 
graph,  those  excess  amoimts  will  be  dis¬ 
tributed  by  the  Commissioner  among 
other  States  of  the  Union  or  the  District 
of  Columbia,  or  Puerto  Rico  in  accord¬ 
ance  with  their  needs  as  determined  by 
the  Commissioner  for  use  by  local  edu¬ 
cational  agencies  having  the  greatest 
need  therefor.  In  no  event,  however,  will 
the  total  amount  made  available  to  an 


agency  exceed  the  maximum  basic  grant 
to  which  that  agency  is  entitled. 

(b)  Outlying  areas;  Department  of 
Interior.  By  March  31  of  each  fiscal  year 
the  Commissioner  may  require  State  edu- 
caticmal  agencies  in  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  to  certify 
to  him  the  amounts  for  which  applica¬ 
tions  have  been  or  will,  during  that  fiscal 
year,  be  approved  by  such  agencies,  and 
by  which  the  Department  of  the  Interior 
will  report  to  the  Commissioner  the 
amount  needed  by  that  Department  for 
Title  I  projects.  The  excess  of  the 
cunounts  made  available  to  any  of  such 
agencies  or  the  Department  of  the  In¬ 
terior  over  the  amounts  which  the  Com¬ 
missioner  determines  are  needed  by  them 
will  be  redistributed  among  eligible  agen¬ 
cies  according  to  their  respective  needs 
for  such  amounts  as  redetermined  by  the 
Commissioner  at  that  time. 

(20  UA.O.  241h) 

§  116a.l2  Special  incentive  grants. 

(a)  General.  Subject  to  the  provisions 
of  section  144  of  Title  I  of  the  Act,  any 
State  of  the  Union  and  the  District  of  Co¬ 
lumbia  shall  be  entitled  to  receive  a  grant 
pursuant  to  Part  B  of  Title  I  of  the  Act, 
if  it  meets  the  requirements  of  that  Part. 

(b)  Applications.  An  incentive  grant 
under  this  section  will  be  made  to  a  State 
upon  application  therefor  by  the  State 
educational  agency  to  the  Commissioner 
submitted  not  more  than  30  days  after 
the  date  on  which  the  Commissioner  no¬ 
tifies  the  State  educational  agency  of  the 
State’s  eligibility  for  such  grant  and  the 
amount  thereof,  or  by  the  end  of  the 
applicable  fiscal  year,  whichever  occurs 
earlier.  Such  an  application  shall  include 
Information  concerning  the  policies  and 
procedures  to  be  used  in  selecting  the 
local  educational  agencies  which  will  re¬ 
ceive  incentive  grant  funds  and  the 
amounts  of  such  assistance.  Such  infor¬ 
mation  shall  be  presented  in  detail  suf¬ 
ficient  to  assure  the  Commissioner  that 
incentive  grant  funds  will  be  made  avail¬ 
able  to  local  educational  agencies  in  the 
State  with  the  greatest  need  for  assist¬ 
ance  under  Title  I  of  the  Act  and  in 
amounts  corresponding  to  their  respec¬ 
tive  needs.  Such  policies  and  procedures 
shall  take  into  account  factors  appropri¬ 
ate  for  those  purposes,  such  as  the 
amounts  available  to  local  educational 
agencies  under  Parts  A  and  C  of  Title  I 
of  the  Act;  the  number  and  percentage  of 
children  from  low-income  families  in  the 
several  school  districts;  the  number  and 
percentage  of  such  children  not  other¬ 
wise  being  served  under  Title  I;  any  sud¬ 
den  influx  in  the  number  of  such  chil¬ 
dren;  dropout  rates,  the  incidence  and 
severity  of  special  educational  needs  as 
indicated  by  test  scores  or  other  meas¬ 
ures  ;  the  availability  of  funds  from  other 
sources  for  programs  for  educationally 
deprived  children;  and  the  local  fiscal 
effort. 

(c)  Use  of  funds.  Incentive  grant 
funds  shall  be  made  available  only  to 
those  local  educational  agencies  whose 
fiscal  effort  with  regard  to  public  ele¬ 


mentary  and  secondary  education  is  at 
least  equal  to  the  average  fiscal  effort  in 
that  regard  of  local  educational  agen¬ 
cies  in  that  State,  as  determined  by  the 
State  educational  agency.  Incentive 
grant  funds  shall  be  made  available  to  a 
limited  number  of  local  educational 
agencies  for  specific  projects  which  the 
State  educational  agency  deems  to  be 
Innovative  or  which;  (1)  Show  special 
promise  of  success  through  the  modifica¬ 
tion  or  revision  of  existing  Title  I  pro¬ 
grams;  (2)  are  of  suflBcient  size,  scope, 
and  quality  as  required  by  §  116a.22;  (3) 
include  performance  criteria  to  be  used 
in  connection  with  the  evaluation  of  such 
projects;  and  (4)  otherwise  meet  the  re¬ 
quirements  for  projects  under  Part  A  of 
said  Title  I. 

(20  U.S.C.  241d,  241d-],  241d-2.  241g(b)(l)) 

§  116a.l3  Special  grants  under  Part  C 
of  Title  I  of  the  Act. 

(a)  A  local  educational  agency  which 
is  eligible  for  a  grant  under  Title  I  of 
the  Act  for  a  fiscal  year  shall  be  entitled 
to  an  additional  grant  if  it  meets  the  re¬ 
quirements  of  section  131  of  Title  I  of  the 
Act.  The  amount  of  that  grant  shall  be 
determined  in  accordance  with  subsec¬ 
tion  (c)  of  that  section.  Such  additional 
grants  are  subject  to  the  conditions  and 
requirements  of  section  141  of  the  Act. 

(b)  The  amount  available  for  a 
coimty  in  accordance  with  section  131  of 
the  Act  shall  be  allocated  in  accordance 
with  the  provisions  of  S  116a.5. 

(20  n.S.C.  241d-ll.  241(e)) 

§  116a. 14  Grants  to  local  educational 
agencies  in  the  outlying  areas  and 
payments  to  the  Secretary  of  the 
Interior. 

(a)  Allotments.  An  amoimt  equal  to 
one  per  centum  of  the  amount  allotted 
for  grants  to  local  educational  agencies 
in  States  as  defined  by  Part  116  shall  be 
allotted  for  grants  to  local  educational 
agencies  in  the  outlying  areas  of  Guam, 
American  Samoa,  the  Virgin  Islands 
and  the  Trust  Territory  of  the  Pacific 
Islands  and  for  payments  to  the  Secre¬ 
tary  of  the  Interior.  Such  additional 
amounts  shall  be  allotted  as  will  assure 
that  the  amount  for  each  such  outlying 
area  and  for  pasunents  to  the  Secretary 
of  the  Interior  shall  not  be  less  than  the 
corresponding  amoimt  for  fiscal  year 
1973. 

(b)  Out-of-state  Indian  children. 
The  Secretary  of  the  Interior  shall,  from 
the  amount  allotted  to  him  in  accord¬ 
ance  with  paragraph  (a)  make  pay¬ 
ments  to  local  educational  agencies  with 
respect  to  out-of-State  Indian  children 
being  educated  in  the  elementary  and 
secondry  schools  of  such  agencies  under 
special  .contracts  with  the  Department 
of  Interior.  The  use  of  such  funds  for  the 
special  educational  needs  of.  such  chil¬ 
dren  shall  be  approved  by  the  appropri¬ 
ate  State  educational  agency  and  the 
Department.  The  amount  available  to  a 
local  educational  agency  shall  not  ex¬ 
ceed  for  each  such  child  40  per  centum 
of  (1)  the  average  per  pupil  expenditure 
in  the  State  in  which  the  agency  is 
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located  or  (2)  laQ  per  ceutaua  ot  such 
•Kpendlture  In  the  United  States,  whktar 
evcr  Is  greater,  aod  shall  be  determined 
in  accordance  with  terms  as  the 

r'nm  m  fggl  nnttr  flmi«  best  CSUTHT  OUt 

the  purposes  of  Title  I  of  the  AaL 
■  (c)  dpreemeafr.  The  remainder  of  the 
payments  to  be  made  to  the  Secretary 
of  the  interior  not  required  for  the  pur¬ 
poses  of  psuragraph  Cb>  shall  be  made 
pursuant  to  an  agreement  between  the 
Commissioner  a-nd  the  Secretary,  con¬ 
taining  such  assurances  and  terms  as  the 
nftinmi.«tftinnftr  determines  will  best 
achieve  the  purpose  of  Title  I  of  the  Act. 
Such  agreement  anft.n  contain  assurances 
that  payments  .made  pursuant  to  this 
paragraph  wIH  be  Used  sokly  for  pro¬ 
grams  and  projects  approved  by  the  Sec¬ 
retary  of  the  mterlor  which  meet  the 
applicable  requirements  of  the  statute, 
and  of  this  Part  and  Part  Ilf. 

(SO  UA.C.  Mlc(a>( k>, Mlc(d> ) 

Subpart  C — fttigram  Requirements 
§  116a.l9  Project  applicalions. 

(a)  General.  Grants  under  Title  r  of 
the  Act  to  a  local  educational  agency 
will  be  made  on  the  basis  of  applications 
therefor  which  arc  submitted  to  the 
State  edneatkiQal  agency  and  approved 
fay  it  in  an  amooni  not  in  excess  of  the 
aEocation  of  ttie  ftmdi  made  available 
for  that  local  educathmal  agency  pur¬ 
suant  to  I  IIOb.5  of  Subpart  R 

<b)  Prefects  and  vrofect  areas.  An  ap- 
I^feation  for  a  grant  under  Title  I  of  the 
Act  by  a  local  educational  agency  shall 
set  fwth  a  project  far  educationally  de¬ 
prived  ehlklren  residing  in  a  project  area 
composed  tft  school  attendance  areas 
havbig  high  concentrations  of  children 
from  low-income  families  or  a  project 
for  serving  children  living  in  institu¬ 
tions  for  neglected  or  delinquent  chil¬ 
dren,  which  project  shall  have  been 
designed  speelfieally  to  meet  special  edu¬ 
cational  needs  of  those  edueationany  de¬ 
prived  children.  The  project  itself  <dian 
be  carried  out  at  locations  where  the 
needs  of  the  edacationaQy  deprived  chO- 
<h‘ey  can  best  be  served.  It  iMQr  Involve 
the  participation  of  edocatianally  de¬ 
prived  children  residing  outside  the  proj¬ 
ect  area  if  such  participation  win  not 
dUute  ttie  egectiveness  of  ttie  project 
wMli  revect  to  children  residing  in  the 
pro^tarca. 

fe)  ProMbition  against  assignment  of 
ettg^dHtw.  Subject  to  the  reaRoeation  au¬ 
thority  in  fll0Ci.lI  of  SUbpart  B,  no 
local  educational  agency  may  assign  any 
put  of  its  rilgMlity  to  another  agency. 
This  does  not,  however,  prevent  a  State 
edneaUonal  agency  from  exercising  Its 
auttiorlty  under  I  ]16a.T  nor  preretst  two 
or  more  appUeants  in  one  or  more  Slates 
from  eoDdnetlng  a  jMnt  program  or  proj¬ 
ect  (hwJuJhig  a  idlMonteg  projeetl 
ttiiough  a  confMned  use  of  fundb  made 
ayaUatte  to  them. 

(30  V.8JD.  2fla.2<Io(ai  (X).  S41g(a)  (3) ) 

§  116a.20  Sribriinaaf  Thirl  anewdaaee 

Ca>  Designation  ef  prefect  areas.  Ehdi 
UPldleatkm  for  a  grant  under  TfUe  I  el 


the  Act  by  a  local  educational  agency, 
other  than  an  application  for  a  grant 
lor  planning,  shall  designate  the  project 
area  or  the  or  special  school 

for  which  the  project  1&  designed.  A 
project  area  may  include  one  os  more 
BThnni  aiuas  having  high 

of  rhflArrn  from  lOW- 

families.  The  project  area  must 
be  Biifft/rtontiy  restricted  in  size  in  rela¬ 
tion  to  the  nature  of  the  project  as  to 
av(^  jeopardizing  the  efiectiveness  of 
the  project  in  meeting  its  aims  and  ob¬ 
jectives. 

(b)  EUgibaUg  of  attendance  areas. 
(1>  Except  as  otherwise  provided  in 
paragraphs  (g)  and  (h)  and  section  150 
ol  Title  I  of  the  Act.  a  school  att^dance 
area  for  either  a  public  ^mentary 
school  or  a  public  secondary  schoed  may 
be  designated  as  a  project  area  if  it 
has,  on  a  percentage  or  numerical  basis, 
a  high  concentration  of  children  from 
low-income  families. 

(2)  Chi  a  percentage  basis,  such  an  area 
Is  one  in  which  the  percentage  of  children 
from  low-fncome  families  is  at  least  as 
high  as  t.Tw>  percentage  of  such  children 
residing  in  whole  of  the  school  dis¬ 
trict.  hi  addition,  upon  specific  request 
by  the  local  educational  agency,  the 
gffAtp  educational  agency  may  approve 
fjtw  designation  as  project  areas  of  at¬ 
tendance  areas  in  which  at  least  30  per¬ 
cent  of  the  children  are  from  low-income 
famines  ‘  on  the  basis  current  data 
using  the  criteria  of  poverty  as  applied 
in  the  latest  Decennial  Census. 

(31  On  a  numerical  basis,  such  an  area 
is  one  in  which  the  estimated  number 
of  children  from  low-income  families 
residing  in  that  attendance  area  Is  at 
least  as  largre  as  the  average  number  of 
such  children  residing  in  each  of  the 
several  school  attendance  areas  in  the 
school  district. 

(4>  If  a  combination  of  such  methods 
is  ured,  the  number  of  attendance  areas 
actually  designated  for  projects  may  not 
exceed  ^e  number  of  such  areas  that 
could  be  so  designated  if  only  one  such 
method  had  been  used. 

<c)  Ranking  of  attendance  areas.  (1) 
Except  upon  request  to  and  approval  by 
the  State  educational  agency  based  on 
an  assessment  of  partierdar  educational 
neefe  in  secordanee  with  paragraph 
(e>(9>  of  ttils  section,  a  local  edu- 
estlonfll  agency  shall  not  designate  a 
sehoai  attendance  area  as  a  project 
area  unless  all  attendance  areas  with  a 
higher  percentage  or  nmnber  of  children 
of  low-income  families  (depending  on 
the  method  used  to  determine  ^  ehgi- 
bflity  of  the  school  attendance  areal 
have  been  so  designated  or  have  been 
designated  to  receive  (ttmmgh  the  use 
of  fimds  from  other  sources)  services  of 
flie  same  nature  and  scope  as  those  that 
woedd  oUieiwiBe  be  provided  under 
Title  I. 

(31  A  local  educational  agency  is  not 
required,  however,  to  designate  an  area 
as  a  project  axes  on  the  basis  of  its  rank, 
ir  suA  agency  can  demonstrate,  to  the 
satMaetion  of  the  State  eAwational 
agency,  ttat  ttw  incidenee  and  sevcfity 
of  edwaWonal  deprivation  in  that  area 


is  a«hcfjmtia.iiy  )ess  than  hi  other  at¬ 
tendance  areas  iHropofiedtobe  designated 
for  projects.  In  no  event,  however,  shall 
the  State  educational  agency  asgtrove 
such  a  request  without  first  determining 
(in  accordance  with  the  procedurea  in 
S  llgaJ2f>  that  the  services  provided  with 
State  and  local  funds  in  any  area  with 
a  higher  perceivtage  or  nun^r  of  chil¬ 
dren  of  low -income  famfljkes  but  not  des¬ 
ignated  for  a  project  area  comparable 
to  the  services  provided  in  other  areas 
not  designated  for  projects. 

(d)  Districts  with  no  wide  variance  in 
the  incidence  of  poverty.  If  there  Is  no 
wide  variance  in  the  cooeentratkins  of 
chil^en  from  low-income  famUias  among 
the  several  school  attendance  areas  in 
the  school  district,  the  whole  cd  a  school 
district  may  be  regarded  as  a  project 
area.  Such  a  determination  may  be  made 
only  if  the  variation  between  the  areas 
with  the  h^hest  and  lowest  percentage 
such  children  is  not  more  than  one-third 
of  the  average  percentage  of  ehiUren 
from  low-income  families  in  the  district 
as  a  whole. 

(e)  Cooperative  profeets.  In  the  case 
of  a  project  undertaken  jointly  by  two 
or  more  such  local  educational  agencies, 
the  project  area  with  respect  to  each 
school  district  must  be  one  that  qualifies 
as  a  project  area  under  this  section.  How¬ 
ever,  the  whole  of  the  project  area  must 
be  considered  hi  determining  whether  it 
is  sofliciently  restricted  in  size  in  relation 
to  the  nature  of  the  project  as  to  main¬ 
tain  tile  effectiveness  of  the  project  in 
meeting  its  aims  and  objectives. 

(f)  Determining  number  of  children 
from  low-rneome  families.  Except  for  the 
purposes  of  the  .second  sentence  of  para- 
grujrfi  (h>  (2)  of  this  section,  where  data 
are  not  avafialde  to  make  an  accurate 
determinstion  of  tiie  number  of  children 
from  low-income  families,  the  number 
may  be  estimated  on  the  basis  of  the 
number  of  children  in  families  re<xtvlng 
Aid  to  PamfHes  with  Dependent  Children 
(ATOC),  or  any  other  reliable  and  uni¬ 
form  indicator  of  poverty,  or  a  comhfna- 
tiMi  of  such  factors.  However,  whatever 
data  are  used  must  be  apxdied  uni¬ 
formly  throo^Kmt  the  applicants  school 
diatriet. 

(soir.a.c.  2«a) 

(g)  School  attendance  aremtgmeiitgistQ 
in  prior  fiscal  years.  A  school  attexkdauee 
area  which  (I)  does  not  meet  the  reciulre- 
ramdi  of  this  aectton  for  a  fiscal  year 
but  (2)  did  meet  such  requtrements  and 
received  Title  I  services  in.  of  the 
two  fiscal  years  iTnmp/Unf.^y  prAPAritng 
such  fiscal  year  shall  be  dPAmod  to  mA«»t 
such  requirements  for  su(A  fiscal  year. 
A  local  educatfonal  agency  shall  xmt  he 
required  to  apphr  the  pravlsioKU  of  para¬ 
graph  (c)  of  this  sectioa  to  a 
attendance  area  described  in  the  preced¬ 
ing  sentence.  Neither  of  such  two  preced¬ 
ing  fiscal  years  'JiAn  he  earlier 
fiscal  year  1975. 

(30  UA.O.  S4le(a|(U|;  ffwiit%H»aii.  Sa.  90- 
iga8.p.i44(i»'H» 

(h>  Sersieee  to  certain  sehooUtnnon’- 
gneUfying  seheol  adtendanee  areetr.  At 
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the  discretion  of  a  local  educational 
agency,  notwithstanding  any  other  pro- 
visicn  of  this  section.  Title  I  services  may 
be  provided  for  educationally  deprived 
children  enrolled  in  a  school  at  which  the 
percentage  or  number  of  children  from 
low-income  families  in  average  daily 
attendance  is  at  least  as  high  as  the  dis¬ 
trictwide  average  percentage  or  number 
required  for  eligibility  on  an  attendance 
area  basis  in  accordance  with  paragraph 

(b)  of  this  section. 

(20  n.s.c.  241a;  House  Kept.  No.  93-805,  p. 
16-17  (1974) ) 

§  116a.21  Needs  assessment. 

Each  application  by  a  local  educational 
agency  for  a  grant  under  Title  I  of  the 
Act  shall  contain  an  assessment  of  the 
sp>ecial  educational  needs  identified  with 
educationally  deprived  children  residing 
in  the  project  area,  including  children 
enrolled  in  private  schools.  The  assess¬ 
ment  of  needs  shall  demonstrate  at  least 
the  following: 

(a)  That  the  special  educational  needs 
were  determined  in  consolation  with 
teachers,  parents,  representatives  of  pri¬ 
vate  school  children  and  representatives 
of  other  agencies  which  have  a  continu¬ 
ing  and  genuine  interest  in  the  children 
to  be  served; 

(b)  That  the  needs  of  children,  par¬ 
ticularly  as  indicated  by  objective  meas¬ 
ures  of  educational  deficiency  in  reading, 
written  communication,  and  mathe¬ 
matics,  have  been  carefully  and  fully 
documented; 

(c)  That  the  assessment  of  needs  has 
considered  the  needs  of  preschool  chil¬ 
dren,  children  in  early  elementary 
grades,  children  in  later  elementary 
grades  and  secondary  schools,  dropouts, 
children  in  institutions  for  neglected  or 
delinquent  children  (regardless  of 
whether  they  reside  in  eligible  attend¬ 
ance  areas)  handicapped  children,  and 
non-E^nglish  speaking  children; 

(d)  That  an  order  of  priority  has  been 
established  for  addressing  the  various 
needs  which  have  been  identified  and 
serving  the  types  of  children  who  have 
demonstrated  such  needs;  and 

(e)  That  the  assessment  of  needs  has 
taken  into  consid  iration  the  results  of 
evaluations  of  Title  I  programs  carried 
out  in  previous  years. 

(20UH.C.241e(a),  (1),  (2),  and  (6)) 

§  116a.22  Project  design,  size,  scope, 
and  quality. 

(a)  Relationship  of  project  to  needs 
assessment.  Each  project  for  which  ap¬ 
plication  is  made  by  a  local  educational 
agency  must  be  tailored  toward  meeting 
one  or  more  of  the  special  educational 
needs  which  have  been  identified  in  such 
application.  Each  such  application  for 
a  grant  shall  describe  the  objectives  of 
the  project  in  relation  to  those  special 
educational  needs  and  the  basis  on  which 
the  achievement  of  those  objectives  will 
be  determined  as  required  by  S  116.33  of 
Part  116.  It  must  demonstrate  that  the 
project  has  been  sufficiently  well  planned 
to  meet  those  objectives  and  that  the 


project  makes  adequate  provision  for  its 
implementation  in  an  effective  manner. 

(b)  Children  to  be  served.  The  project 
for  which  an  application  for  a  grant  is 
made  by  a  local  Vocational  agency  must 
be  designed  to  meet  the  special  educa¬ 
tional  needs  of  those  educationally 
deprived  children  who  have  the  greatest 
neV  for  assistance.  The  tyi)es  of  services 
offered  in  the  project  must  correspond 
to  the  priority  needs  identified  as  re¬ 
quired  by  S  116a.21.  However,  none  of  the 
educationally  deprived  children  who  are 
in  need  of  the  special  educational  serv¬ 
ices  to  be  provided  shall  be  denied  the 
opportimity  to  participate  in  the  project 
on  the  ground  toat  they  are  not  children 
from  low-income  families  or  on  the 
groimd  that  they  are  not  attending 
school  at  the  time. 

(c)  Needs  to  be  served.  (1)  Each  such 
project  must  be  tailored  to  contribute 
particularly  toward  meeting  one  or  more 
of  the  special  educational  needs  of  edu¬ 
cationally  deprived  children  as  Identified 
pursuant  to  §  116a.21  and  must  not  be 
designed  to  meet  the  general  needs  of 
schools  or  of  the  student  body  at  large 
in  a  school  or  in  a  specified  grade  in  a 
school. 

(2)  Nothing  in  this  part  prohibits  the 
provision  of  services  vmder  this  part  to 
educationally  deprived  children  in  their 
regular  classrooms  or  in  other  settings 
in  which  children  who  are  not  education¬ 
ally  deprived  participate,  if  such  serv¬ 
ices  are  designV  to  meet  the  special  edu¬ 
cational  needs  of  identified  education¬ 
ally  deprived  children  to  be  served  and 
are  provided  under  circumstances  which 
do  not  impair  the  effectiveness  of  such 
services  to  such  educationally  deprived 
children. 

(d)  Size,  scope,  and  quality.  Each  ap¬ 
plication  by  a  local  educational  agency 
for  a  grant  (other  than  one  for  a  plan¬ 
ning  project)  must  propose  projects  of 
sufficient  size,  scope  and  quality  as  to 
give  reasonable  promise  of  substantial 
progress  toward  meeting  the  special  edu¬ 
cational  needs  of  educationally  deprived 
children  for  whom  the  projects  are  in¬ 
tended.  The  program  of  a  local  educa¬ 
tional  agency  must  involve  the  expendi¬ 
ture  of  at  least  $2,500  or  such  lesser 
amoimt  as  may  be  set  by  the  State  edu¬ 
cational  agency  upon  its  determination 
that  it  would  be  impossible,  for  such 
reasons  as  distance  or  difficulty  of  travel, 
for  the  applicant  to  Join  effectively 
with  other  local  educational  agencies  for 
the  purpose  of  meeting  that  dollar  re¬ 
quirement.  The  budget  for  a  project 
shall  avoid  imprudent,  extravagant  or 
wasteful  expenditures  which  would  tend 
to  defeat  the  intent  of  the  Act  to  meet 
the  special  educational  needs  of  educa- 
tionidly  deprived  children.  The  project 
ai^lication  must  justify  any  proposed  ex¬ 
penditures  above  the  level  of  expendi¬ 
tures  by  the  applicant  for  other  c(xn- 
parable  activities. 

(e)  Concentration.  Programs  or  proj¬ 
ects  tor  which  assistance  is  requested 
(otha:  than  planning  projects)  shall  be 
concentrated  on  a  limited  number  of 
projects  relating  to  a  limited  number  of 


educationally  deprived  children  so  as  to 
give  reasonable  promise  of  promoting,  to 
a  marked  ’degree,  improvement  in  the 
educaticmal  attainment  of  the  children 
to  be  served,  particularly  with  respect  to 
attainment  in  reading,  oral  and  written 
communication,  and  mathematics. 

(f)  Individualized  educational  plans. 
In  considering  applications  under  Title 
I  of  the  Act,  a  State  educational  agency 
shall,  where  feasible,  encourage  local  ed¬ 
ucational  agencies  submitting  such  ap¬ 
plications  to  provide  for  the  development 
for  each  educationally  deprived  child 
participating  in  an  approved  program  or 
project  under  such  Title  I,  an  individ¬ 
ualized  written  educational  plan  (main¬ 
tained  and  periodically  evaluated) , 
agreed  upon  jointly  by  the  applicant 
agency,  a  parent  or  guardian  of  the  child, 
and  when  appropriate,  the  child.  F\inds 
under  Title  I  of  the  Act  may  be  used  for 
the  purpose  of  developing,  maintaining 
and  evaluating  such  p^ns. 

(20  U.S.C.  241e(a)(l)  and  241e(b)) 

§  116a.23  Participation  by  children  en¬ 
rolled  in  private  schools. 

(a)  General  requirement.  Each  local 
educational  agency  shall  provide  special 
educational  services  desigmed  to  meet  the 
special  educational  needs  of  education¬ 
ally  deprived  children  residing  in  its 
school  district  who  are  enrolled  in  pri¬ 
vate  schools.  Such  educationally  deprived 
children  shall  be  provided  genuine  op¬ 
portunities  to  participate  therein  con¬ 
sistent  with  the  number  of  such  educa¬ 
tionally  deprived  children  and  the  nature 
and  extent  of  their  educaticxial  depriva¬ 
tion.  The  special  educational  services 
shall  be  provided  through  such  arrange¬ 
ments  as  dual  enrollment,  educational 
radio  and  television,  and  mobile  educa¬ 
tional  services  and  equipment.  Such  op- 
portimities  shall  be  made  available  to 
those  educationally  deprived  children 
who  reside  in  the  public  school  attend¬ 
ance  area  designated  as  the  project  area 
or  in  a  geographical  area  reasonably 
coterminous  with  the  project  area.  If 
it  is  not  practicable  to  apply  a  project  to 
children  enrolled  in  private  schools  be¬ 
cause  they  are  enrolled  in  a  private 
school  located  in  another  school  district, 
the  applicant  may  make  arrangements 
for  such  children  with  the  local  educa¬ 
tional  agency  serving  such  other  school 
district,  including  where  appropriate, 
the  making  of  a  joint  project  aiH>lication. 

(b)  Determination  of  needs,  number 
of  children,  and  types  of  sendees.  The 
needs  of  educationally  deprived  children 
enrolled  in  private  schools,  the  number 
of  such  children  who  will  participate  in 
the  program,  and  the  t3T>es  of  special 
educational  services  to  be  provid^  for 
them  shall  be  determined,  sifter  consul¬ 
tation  with  persons  knowledgeable  of  the 
needs  of  these  private  school  children,  on 
a  basis  compsu-able  to  that  used  in  pro¬ 
viding  for  the  participation  in  the  pro¬ 
gram  by  educationally  deprived  chil¬ 
dren  enrolled  in  public  schools. 

(c)  Nature  and  comparability  of  serv^ 
ices.  If  the  local  educational  agency  de¬ 
termines  that  it  is  necessary,  in  order  to 
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meet  the  special  educational  needs  of  eli¬ 
gible  private  school  children,  services  and 
activities  may  be  provided  to  such  chil¬ 
dren  which  are  different  from  those  pro¬ 
vided  to  public  school  children.  However, 
consistent  with  the  principles  set  forth 
in  S  116a.22  of  this  subpart,  those  serv¬ 
ices  and  activities  must  be  comparable  in 
quality,  scope,  and  opportunity  for  par¬ 
ticipation  to  those  provided  to  public 
school  children  with  needs  of  equally 
high  priority. 

(d)  Design  of  projects.  The  opportuni¬ 
ties  for  participation  by  educationally 
deprived  children  in  private  schools  in 
the  program  of  a  local  educational 
agency  under  Title  I  of  the  Act  shall  be 
provided  through  projects  of  the  local 
educational  agency  which  furnish  special 
educational  services  that  meet  the  sp>e- 
cial  educational  needs  of  such  educa¬ 
tionally  deprived  children  rather  than 
the  needs  of  such  schools  or  the  student 
body'  at  large  or  of  children  within  a 
specific  grade.  Provisions  for  serving 
children  in  private  schools  shall  not  in¬ 
clude  the  financing  of  the  existing  level 
of  instruction  in  the  private  schools.  The 
application  shall  state  how  the  needs 
of  educationally  deprived  children  en¬ 
rolled  In  private  schools  were  assessed, 
the  number  of  such  children  who  were 
found  to  be  educationally  deprived  ac¬ 
cording  to  specific  criteria,  the  number 
of  such  children  who  are  expected  to 
participate  in  each  of  the  services  under 
Title  I  and  the  degree  and  manner  of 
their  expected  participation. 

(e)  Avoidance  of  separate  classes.  Any 
project  to  be  carried  out  in  public  facili¬ 
ties  and  involving  a  joint  participation 
of  children  enrolled  in  private  schools 
and  children  enrolled  in  public  schools 
shall  include  such  provisions  as  are  nec¬ 
essary  to  avoid  classes  which  are  sep¬ 
arated  by  school  enrollment  or  religious 
affiliation  of  the  children. 

(f )  Limitations  on  availability  of  serv¬ 
ices  in  other  than  public  school  facilities. 
Public  school  personnel  may  be-  made 
available  on  other  than  public  school 
facilities  only  to  the  extent  necessary  to 
provide  special  services  (such  as  thera¬ 
peutic,  remedial,  or  welfare  services, 
broadened  health  services,  school  break¬ 
fasts  for  poor  children,  and  guidance  and 
counseling  services)  for  those  educa¬ 
tionally  deprived  children  for  whose 
needs  such  services  were  designed  and 
only  when  such  services  are  not  normally 
provided  by  the  private  schools.  The  ap¬ 
plication  ’for  a  project  including  such 
special  services  shall  provide  satisfactory 
assurance  that  the  applicant  will  main¬ 
tain  continuing  administrative  direction 
and  control  over  those  services.  Subject 
to  the  provisions  of  §  116.36  of  Part  116, 
mobile  or  portable  equipment  may  be 
used  on  private  school  premises  for  such 
period  of  time  within  the  life  of  the  cur¬ 
rent  project  for  which  the  equipment  is 
Intended  to  be  used  as  is  necessary  for  the 
successful  participation  in  that  project 
by  educationally  deprived  children  en¬ 
rolled  in  private  schools.  Provisions  for 
special  educational  services  for  educa¬ 
tionally  deprived  children  enrolled  In 


private  schools  shall  not  include  the  pay¬ 
ing  of  salaries  for  teachers  or  other  em¬ 
ployees  of  private  schools,  except  for 
services  performed  outside  their  regular 
hours  of  duty  and  under  public  supervi¬ 
sion  and  control,  nor  shall  they  include 
the  using  of  equipment  other  than  mobile 
or  portable  equipment,  on  private  school 
premises  or  the  construction  of  private 
school  facilities.  . 

(g)  Other  requirements.  Special  edu¬ 
cational  services  and  arrangements  pro¬ 
vided  under  this  section  shall  meet  the 
requirements  of  clauses  (A)  and  (B)  of 
section  141(a)  (1) ,  section  141(a)  (2) ,  and 
clauses  (A)  and  (B)  of  section  141(a) 
(3)  of  the  Act. 

(20  use.  241e(a)  (1),  (2).  and  (3)  241e-l 
(a):  Wheeler  v.  Barrera,  417  U.S.  402  (1974) ) 

§  116a.23— 1  Waiver  of  requirements  for 
participation  by  children  enrolled  in 
private  schools. 

(a)  Approval  of  applications.  The 
State  educational  agency  shall  not  ap¬ 
prove  an  application  for  a  grant  for  a 
program  that  does  not  meet  the  require¬ 
ments  of  $  11 6a. 23  of  this  subpart  unless 
and  until  a  final  determination  to  waive 
such  requirements  has  been  made  by  the 
Commissioner  pursuant  to  section  141A 
of  Title  I  of  the  j^ct  and  satisfactory  ar¬ 
rangements  have  been  made  for  the  pro¬ 
vision  of  such  services  by  the  Commis¬ 
sioner  imder  this  section.  The  State 
educational  agency  shall  notify  the  Com¬ 
missioner  that  an  application  has  been 
disapproved  because  of  the  local  educa¬ 
tional  agency’s  failure  to  meet  the  re¬ 
quirements  qf  §  116a.23  and  set  forth  the 
reasons  and  supporting  evidence  for  such 
disapproval.  ' 

(b)  Waivers  in  cases  of  legal  prohibi¬ 
tion.  If  a  local  educational  agency  is  pro¬ 
hibited  by  law  from  providing  for  the 
participation  in  special  programs  for 
educationally  deprived  children  enrolled 
in  private  elementary  and  secondary 
schools  as  required  by  sections  141(a)  (2) 
and  141A(a)  of  Title  I  of  the  Act  and 
S  116a.23  of  this  subpart,  the  Commis¬ 
sioner  will  waive  such  requirement  and 
the  provisions  of  section  141(a)  (2)  and 
will  arrange  for  the  provision  of  services 
to  such  children  through  arrangements 
which  shall  be  subject  to  the  require¬ 
ments  of  section  141A(a)  of  Title  I  of  the 
Act.  For  the  purpose  of  determining 
whether  a  local  educational  agency  is 
prohibited  by  law  from  providing  for  par¬ 
ticipation  of  educationally  deprived 
children  in  private  schools,  the  Commis¬ 
sioner  may  require  the  State  educational 
agency  to  furnish  an  opinion  of  the  At¬ 
torney  General  of  the  State  with  regard 
to  the  status  of  State  law  regarding  such 
participation. 

(c)  Waivers  in  cases  of  substantial 
noncompliance.  (1)  If  the  Commissioner 
determines  that  a  local  educational 
agency  has  substantially  failed  to  pro¬ 
vide  for  the  participation,  on  an  equitable 
basis,  of  educationally  deprived  children 
enrolled  in  private  elementary  and  sec¬ 
ondary  schools  (as  set  forth  in  an  ap¬ 
proved  application)  as  required  by  sec¬ 
tion  141(a)  (2)  and  141A(a)  of  Title  I  of 


the  Act  and  §  116a.23  of  this  subpart,  he 
shall  make  arrangements  for  the  pro¬ 
vision  of  services  to  such  children,  which 
shall  be  subject  to  the  requirements  of 
section  141A(a)  of  Title  I,  upon  which 
determination  the  provisions  of  such  sec¬ 
tion  and  section  141(a)  (2)  of  such  Title 
1  shall  be  waived. 

(2)  Where  a  local  educational  agency, 
pursuant  to  an  application  approved 
under  this  Part,  undertakes  to  provide 
for  the  participation,  on  an  equitable 
basis,  of  children  enrolled  in  private  ele¬ 
mentary  and  secondary  schools  (as  re¬ 
quired  by  Title  I  of  the  Act  and  S  116a.23 
of  this  Part)  and  such  agency  thereafter 
reduces  the  size,  scope,  or  quality  of  the 
services  provided  such  children  prior  to 
(i)  a  final  determination  by  the  Commis¬ 
sioner  to  waive  such  requirement  and  (ii) 
the  implementation  of  satisfactory  ar¬ 
rangements  for  the  provision  of  such 
services  by  the  Commissioner  under  this 
section,  no  obligations  or  expenditures 
incurred  by  such  agency  may  be  recog¬ 
nized  as  allowable  imder  Title  I  of  the  Act 
for  the  period  during  which  such  reduc¬ 
tion  of  services  takes  place. 

(d)  Cost  of  arrangements  by  Commis¬ 
sioner.  When  the  Commissioner  arranges 
for  services  pursuant  to  this  section,  he 
shall,  after  consultation  with  the  appro¬ 
priate  public  and  private  school  officials, 
pay  the  cost  of  such  services  from  the 
appropriate  allocation  or  allocations  un¬ 
der  Title  I  of  the  Act.  In  the  case  of 
arrangements  under  this  section,  such 
allocation  shall  be  the  allocation  of  the 
local  educational  agency  affected. 

(e)  Notice,  opportunity  for  hearing, 
judicial  review.  (1)  The  Commissioner 
shall  not  take  any  final  action  under  this 
section  until  he  has  afforded  the  State 
educational  agency  and  local  educational 
agency  affected  by  such  action  at  least 
sixty  days  notice  of  his  proposed  action 
and  an  opportunity  for  a  hearing  with 
resF>ect  thereto  on  the  record.  Hearings 
pursuant  to  this  paragraph  shall  be  con¬ 
ducted  in  accordance  with  the  provisions 
of  5  U.S.C.  556-57. 

(2)  If  a  State  or  local  educational 
agency  is  dissatisfied  with  the  Commis¬ 
sioner’s  final  action  after  a  hearing  un¬ 
der  paragraph  (e)(1)  of  this  section,  it 
may,  within  sixty  days  after  notice  of 
such  action,  file,  with  the  United  States 
Court  of  Appeals  for  the  circuit  in  which 
such  State  is  located,  a  petition  for  review 
of  that  action.  A  copy  of  the  petition 
shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Commissioner, 
The  Commissioner  thereupon  shall  file  in 
the  court  the  record  of  the  proceedings  on 
which  he  based  his  action,  as  provided  in 
section  2112  of  ’Title  28,  United  States 
Code. 

(3)  The  findings  of  fact  by  the  Com¬ 
missioner,  if  supported  by  substantial 
evidence,  shall  ^  conclusive.  However, 
the  court,  for  good  cause  shown,  may 
remand  the  case  to  the  Commissioner  to 
take  further  evidence,  and  the  Commis¬ 
sioner  may  thereupon  make  new  or  modi¬ 
fied  findings  of  fact  and  may  modify  his 
previous  action,  and  shall  file  in  the  court 
the  recrod  of  the  further  proceedings. 
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Such  new  or  modified  findings  ot  fact 
^lan  likewise  be  conclusive  if  suppcu-ted 
by  substantial  evidence. 

(4)  Ulwn  tbe  filing  of  such  petition, 
the  court  riiall  have  juiiscllction  to  affirm 
the  action  of  the  Commlssioow  or  to  set 
it  aside,  in  whole  or  in  part.  The  judg> 
ment  of  the  court  shall  be  subject  to 
review  of  the  Supreme  Court  of  the 
United  States  upon  certiorari  or  certifi¬ 
cation  as  provided  in  section  1254  of  Title 
28,  United  States  Code. 

(20  UJS.C.  241e-l) 

§  116«,24  Bonus  pay  for  teadters. 

(a)  General.  An  application  tor  a 
grant  for  a  project  under  Title  I  of  the 
Act  may  include,  as  a  part  of  the  appli¬ 
cant’s  program,  provision  for  the  pay¬ 
ment  of  bonuses  to  teachers  in  a  limited 
number  of  schools  serving  attendance 
areas  with  exceptionally  high  concentra- 
tioDs  of  children  from  low-income 
families. 

(b)  Definition.  For  Uie  purposes  of 
this  section,  the  term  “teacher”  means 
a  pm’son  holding  a  tmrhing  certificate 
in  the  State  who  has  a  regular  instruc¬ 
tional  assignment  and  is  taken  into  ac¬ 
count  in  the  computation  of  pupil- 
teacher  ratios  in  the  State. 

(c)  EUoibUitv  of  teachers;  amount  of 
bonuses.  The  eligibility  of  teachers  for 
such  bonuses  may  be  made  subject  to 
such  conditicms,  including  the  completion 
of  prescribed  courses  of  special  training, 
as  may  be  set  by  the  local  educational 
agency  with  the  approval  (d  the  State 
educational  agency.  Such  bonuses  must 
be  reasonable  in  amount  but  must  be 
deemed  (by  the  lu^proving  State  educa¬ 
tional  agency)  to  be  sufficient  to  attract 
to,  or  retain  at,  such  schools  the  teachers 
best  qualified  to  help  meet  the  special 
educatkmal  needs  of  the  educationally 
deprived  children  to  be  served  by  the 
program  of  the  local  educational  agency. 

(d)  AppUcation.  (1)  A  project  aiM>li- 
catk>n  that  includes  provision  fmr  the 
paym«it  of  teacher  bonuses  must  don- 
onstrate  that  the  applicant’s  regular  sal¬ 
ary  scbediile  has  not  attracted  or  has 
not  retained  sufficient  numbers  of  teach¬ 
ers  of  high  caliber  in  the  area  in  which 
the  teacher  bonus  provision  is  to  be  made 
awlicable.  It  must  also  demonstrate  how 
the  local  educational  agency  plans  to 
recruit,  hire,  provide  inservice  training 
to,  and  evaluate  all  teachers  who  will 
receive  bonuses,  and  how  such  teachers 
will  serve  as  an  integral  part  of  the  Title 
1  program. 

(2)  The  continuation  of  the  payment 
of  teacher  bonuses  by  a  local  educatkmal 
agency  beyond  a  two-year  poiod  shall 
be  conditicmed  upon  a  demonstration  in 
project  applications  for  subsequent  years 
that  bonus  payments  in  the  school  dis¬ 
trict  have  in  fact  been  effective  in  at¬ 
tracting  and  retaining  teachers  of  high 
caliber  that  such  teachers  have  sig- 
nificanty  contributed  to  improving  the 
performance  of  educationally  deprived 
children.  For  this  purpose,  the  State  edu- 
catk>nal  agency  must  assume  a  special 
responsibility  for  monitoring  and  eval¬ 
uating  teacher  bonus  ctnnponents  of 


programs  In  the  light  of  specific  measur- 
aMe  goals  and  must  e<Hlect  and  maintain 
data  on  the  extent  of  ttie  use  and  the 
effectiveness  of  such  teacher  bonus  com¬ 
ponents  of  programs  under  Title  I  ot 
the  Act. 

(20  n.S.C.241e(s)(l)> 

§  116S.25  Farcot  advisory  couwils. 

(a)  General  requirements.  Each  local 
educational  agracy  shall  demonstrate  in 
each  annual  application  submitted  under 
this  subpart  that  it  has  established  an 
advisory  coimdl  for  the  entire  school 
district  of  such  agency  (hereinafter  “dis¬ 
trict  advisory  coimcil”)  and,  except  as 
provided  in  paragraph  (f)  of  this  sec- 
tkm,  an  advirory  council  for  each  school 
or  such  agency  served  by  the  pungram  or 
project  set  forth  in  the  application 
(hereinafter  “school  advisory  council”). 
Such  agency  may  establish  Intermediate 
councils  for  groups  of  schools  within  its 
school  district.  Tlie  application  of  such 
agency  shall  demonstrate  that  the  dis¬ 
trict  advisory  council,  any  Intermediate 
council,  and  each  school  advisory  coun¬ 
cil,  In  accordance  with  the  provisions  of 
this  section; 

(1)  Has,  as  a  majority  of  its  members, 
parents  of  childen  (including  parents  of 
private  school  children)  who  partici¬ 
pated  in  tlie  program  in  the  preceding 
year  or  who  will  participate  in  the  cur¬ 
rent  year’s  program; 

(2)  (i)  In  the  case  of  a  districtwide  or 

intermediate  advisory  council,  is  com¬ 
posed  of  members  selected  by  the  parents 
in  the  school  attendance  areas  desig¬ 
nated  as  project  areas,  and’^Cii)  in  the 
case  of  a  advisory  council,  is  com¬ 

posed  of  members  selected  by  the  parents 
in  the  school  attendance  of  such 
councfl; 

(3)  Has  been  given  responsibility  by 
such  ugencr  for  advising  it  in  the  plan¬ 
ning  for,  and  the  implementation  and 
evaltiation  of,  such  program  or  project; 
and 

(4)  fc  provided  by  such  agency  with 
access  to  appropriate  information  con- 
cwnlng  such  program  or  project. 

(b)  Participation  of  parents  in  selec¬ 
tion  of  councils.  All  of  the  parents  of 
children  eligible  ot  attend  a  public  school 
serving  a  project  area,  including  par¬ 
ents  of  children  living  in  such  area  and 
enrolled  In  private  schools,  shall  be  eli¬ 
gible  to  participate  In  the  selection  of 
members  of  the  appropriate  district  smd 
intermediate  cotmcils  and  the  school  ad¬ 
visory  council  of  that  school. 

(c)  Identification  of  parents  eligible 
for  membership.  The  local  educational 
agency  shall  establish  appropriate  proce¬ 
dures  whereby  parents  of  children  who 
participate  in  the  preceding  year  or  who 
will  pcuticipate  in  the  current  year’s  pro¬ 
gram  may,  with  their  ccmsrat,  be  iden¬ 
tified  so  ^at  they  may  be  consid^e 
for  membership  on  a  sdbool,  intermedi¬ 
ate  or  district  advisory  council. 

<d)  ■  Procedure  for  sHection.  Tlie  local 
eucational  agency,  after  consultation 
witb  the  district  advisory  council,  shall 
establish  appropriate  procedures  for  the 
n«unhietloii  and  selection  of  pcu-mts  ell- 


glUe  under  paragraph  (c)  and  other  per¬ 
sons  for  soviee  on  district  and  schocd  ad¬ 
visory  councils.  Such  procedures  shall  tn- 
chide  provision  for  affording  adequate 
notice  to  the  parents  and  the  general 
ptfiffic  in  the  agency’s  school  district  (or 
in  the  appropriate  school  attendance 
area  in  the  case  of  a  school  council)  of 
the  time,  place,  and  method  whereby 
such  selection  would  be  made.  Upon  the 
selection  of  members  of  the  council,  the 
names  of  all  members  of  such  coimcil 
Shan  be  made  available  to  the  public 
through  appropriate  notices  and  con¬ 
tinue  to  be  available  upon  request. 

(e)  Membership  of  districtmide  br  in¬ 
termediate  councils.  The  local  educa¬ 
tional  agency  may  provide  that  the  mem¬ 
bership  of  its  districtwide  or  intermedi¬ 
ate  advisory  councils  wiU  be  composed 
solely  of  members  of  the  school  councils, 
each  member  of  which  is  elected  by  his  or 
her  school  council. 

(f>  Local  educational  agencies  vrith 
one  school  or  less  than  1.000  students.  A 
local  educational  agency  with  only  one 
school  at  which  Title  I  services  are  pro¬ 
vided  or  with  two  or  more  such  schools 
with  a  ctmibined  enrollment  of  less  than 
1,000  children  is  required  to  have  only  a 
district  advisory  cotmcll. 

(g>  Involvement  of  councils.  Each  lo¬ 
cal  educational  agency  shall  Include  in  its 
apEdlcation  sufficient  information  to  en- 
aUe  the  State  educational  agency  to 
make  the  following  determinations : 

(1)  That  each  council  has  been  fur¬ 
nished  free  of  charge  copies  of  Title  I  of 
the  Act,  the  Federal  regulations,  guide¬ 
lines  and  criteria  issued  pursuant  there¬ 
to,  State  Title  I  regulations  and  guide¬ 
lines,  the  local  educational  agency’s  cur¬ 
rent  application,  periodic  progress  re¬ 
ports  on  the  implementation  of  the 
currently  approved  Title  I  program, 
apprc^riate  orientation  and  training 
materials,  and  such  other  information 
and  documents  (including  prior  applica¬ 
tions  for  Title  I  projects  and  evaluations 
thereof)  as  may  be  needed  for  the  effec¬ 
tive  involvement  of  each  such  council  in 
the  planning,  development,  operation, 
and  evaluation  of  projects  under  Title  I; 

(2)  That  the  local  educational  agency 
has  provided  each  coimcil  with  the  agen¬ 
cy's  plans  for  future  Title  I  projects  and 
programs,  together  with  a  description  of 
the  process  of  planning  and  developing 
those  projects  and  programs,  and  the 
projected  times  at  which  each  stage 
of  the  process  will  start  and  be  com¬ 
pleted; 

(3)  That  each  council  has  had  an  ade¬ 
quate  opportunity  to  consider  the  infor¬ 
mation  available  concerning  the  special 
educational  needs  of  the  educationally 
deprived  children  residing  in  the  project 
area  (or  areas),  and  the  various  pro¬ 
grams  available  to  meet  those  needs,  and 
to  make  recommendations  concerning 
those  needs  which  should  be  addressed 
through  the  Title  I  program  and  similar 
programs; 

(4)  That  each  coimcil  has  had  an  op¬ 
portunity  to  review  evaluations  of  prior 
Title  I  programs  and  has  been  informed 
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of  the  performance  criteria  by  which  the 
proposed  program  is  to  be  evaluated; 

(5)  That  the  Title  I  program  in  each 
project  area  includes  specific  provisions 
for  informing  and  consulting  with  p>ar- 
ents  concerning  the  services  to  be  pro¬ 
vided  for  their  children  under  Title  I  of 
the  Act,  the  performance  of  their  chil¬ 
dren,  and  the  ways  in  which  such  par¬ 
ents  can  assist  their  children  in  realizing 
the  benefits  those  services. are  intended 
to  provide; 

(6)  That  the  local  educational  agency 
has  adequate  procedures  to  insure 
prompt  response  to  complaints  and  sug¬ 
gestions  from  parents  and  the  parent 
councils;  and 

(7)  That  all  parents  of  children  to  be 
served  have  had  an  opportunity  to 
present  their  views  concerning  the  ap¬ 
plication  to  the  appropriate  school  coun¬ 
cil,  and  that  each  council  shall  submit 
its  comments  to  the  local  educational 
agency  which  shall  consider  such  com¬ 
ments  in  determining  whether  or  not  the 
application  shall  be  approved  and  sub¬ 
mitted  to  the  State  educational  agency. 

(h)  Additional  rules  and  procedures. 
The  State  educational  agency  may  es¬ 
tablish  such  additional  rules  and  pro¬ 
cedures,  not  Inconsistent  with  the 
provisions  of  this  section,  as  may  be 
reasonably  necessary  to  insure  the  in¬ 
volvement  of  parents  and  the  proper 
organization  and  functioning  of  parent 
advisory  coimcils. 

(20  n.S.C.  241e(a)(8).  (14).  1231d) 

§  116a.26  Conipiiralillity  of  !>or\’irc8. 

(a)  State  agency  action  regarding  ap¬ 
plications.  A  State  educational  agency 
shall  not  approve  an  application  of  a 
local  educational  agency  for  a  grant  un¬ 
der  section  141  (a)  of  the  Act,  or  make 
payments  of  Title  I  funds  under  a  previ¬ 
ously  approved  application  of  such 
agency,  unless  that  local  educational 
agency  has  demonstrated,  in  accordance 
with  paragraph  (e)  of  this  section,  that 
services  provided  with  State  and  local 
funds  in  Title  I  project  areas  are  at 
least  comparable  to  the  services  being 
provided  with  State  and  local  funds  in 
schools  serving  attendance  areas  not 
designated  as  Title  I  project  areas.  Such 
approval  shall  not  be  given  unless  the 
local  educational  agency  also  provides 
the  assiirances  and  the  additional  in¬ 
formation  required  by  paragraph  (h)  of 
this  section  with  respect  to  the  mainte¬ 
nance  of  comparability.  For  the  purpose 
of  this  section.  State  and  local  funds  in¬ 
clude  those  funds  used  in  the  determina¬ 
tion  of  fiscal  effort  in  accordance  with 
§  116.19. 

(b)  Reports.  The  State  educational 
agency  shall  require  each  local  educa¬ 
tional  agency  (except  as  provided  in 
paragraph  (1)  of  this  section)  to  sub¬ 
mit  a  report  in  such  form  as  the  Com¬ 
missioner  will  prescribe,  containing  the 
information  required  by  the  State  edu¬ 
cational  agency  to  make  the  determina¬ 
tions  specified  in  paragraph  (e)  of  this 
section.  Such  report  shall  include  the 
following  data  for  each  public  scho<d 
serving  a  project  area,  unless  such  school 


is  exempted  by  paragraph  (k)  of  this 
section,  and,  on  a  combined  basis,  for 
all  other  schools  of  corresponding  grade 
levels  (as  grouped  in  accordance  with 
paragraph  (i)  of  this  section) : 

(1)  The  number  of  children  enrolled, 

(2)  Ihe  full-time  equivalent  number 
of  certified  and  noncertified  instructional 
staff  members,  who  are  paid  with  State 
or  local  funds  regularly  assigned  to  such 
public  school  or  schools; 

(3)  The  total  portion  of  salaries  for 
such  instructional  staff  members  which 
is  based  on  length  of  service  (longevity) ; 

(4)  The  total  amount  of  State  and 
local  funds  being  expended  on  an  annual 
basis  for  salaries  for  such  instructional 
staff  members  less  the  amount  of  such 
salaries  based  on  length  of  service 
(longevity) ; 

(5)  The  number  of  enrolled  children 
as  reported  under  paragraph  (b)(1)  of 
this  section  per  instructional  staff  mem¬ 
ber  as  reported  under  paragraph  (b)  (2) 
of  this  section; 

(6)  The  amount  expended  per  enrolled 
child  for  salaries  for  instructional  staff 
as  reported  under  paragraph  (b)  (4)  of 
this  paragraph; 

(7)  In  the  case  of  a  local  educational 
agency  which  falls  to  meet  the  require¬ 
ments  of  paragraph  (e)  (1)  or  (2)  of  this 
section,  a  report  showing  the  amount 
expended  and  to  be  expended  in  total 
and  per  child  for  textbooks,  library  re¬ 
sources,  and  other  instructional  materials 
and  supplies,  as  defined  in  §  117.1(i)  of 
this  chapter  (including  the  amount  ex¬ 
pended  in  previous  years  for  all  such 
items),  that  have  been  or  will  be  made 
available  for  use  in  the  current  fiscal 
year;  and 

(8)  The  number  of  children  and  of 
members  of  instructional  staff  and  ex¬ 
penditures  for  such  staff,  if  any,  that 
were  excluded  from  determinations  in 
accordance  with  paragraph  (j). 

The  term  “instructional  staff  members” 
as  used  in  this  section  means  staff  mem¬ 
bers  who  render  direct  and  personal  serv¬ 
ices  which  are  in  the  nature  of  teaching 
or  the  improvement  of  the  teaching¬ 
learning  situation.  The  term  includes 
teachers,  principals,  consultants,  or  su¬ 
pervisors  of  Instruction,  librarians,  and 
guidance  and  psychological  personnel; 
it  also  includes  aides  or  other  paraprofes- 
sional  personnel  employed  to  assist  such 
instructional  staff  members  in  providing 
such  services. 

(c)  Date  as  of  which  data  must  be 
collected.  The  data  required  by  para¬ 
graph  (b)  of  this  section  shall  be  as  of 
a  date  not  later  than  November  1  of  each 
fiscal  year  as  specified  by  the  Commis¬ 
sioner.  The  local  educational  agency  with 
the  approval  of  the  State  educational 
agency  and  the  Commissioner  may,  how¬ 
ever,  submit  data  based  on  averages  for 
a  definite  regular  school  reporting  period 
which  includes  the  date  specified  by  the 
Commissioner. 

(d)  Date  for  filing  report.  The  report 
required  by  paragraph  (b)  of  this  section 
shall  be  field  with  the  State  educational 
agency  no  later  than  December  1  of  each 
fiscal  year. 


(e)  Determination  of  comparability. 
The  services  being  provided  by  the  local 
educational  agency  with  State  and  local 
funds  in  a  Title  I  project  area  shall  be 
deemed  to  be  comparable  to  the  services 
being  provided  with  such  funds  in  areas 
not  being  served  xmde):  Title  I  of  the  Act, 
if  the  State  educational  agency  deter¬ 
mines  that,  for  schools  serving  corre¬ 
sponding  grade  levels: 

(1)  The  number  of  children  enrolled 
per  instructional  staff  member,  reported 
in  accordance  with  paragraph  (b)(5)  of 
this  section,,  for  each  public  school  serv¬ 
ing  a  Title  I  project  area  is  not  more  than 
105  percent  of  the  average  number  of 
children  per  instructional  staff  member 
in  all  other  public  schools  in  the  appli¬ 
cant’s  district; 

(2)  The  annual  expenditure  per  child, 
determined  in  accoMance  with  para¬ 
graph  (b)  (6)  of  this  section,  in  each 
public  school  serving  a  Title  I  project 
area  is  not  less  than  95  percent  of  such 
expenditure  per  child  in  all  other  public 
schools  in  the  applicant’s  district;  and 

(3)  For  those  local  educational  agen¬ 
cies  required  to  report  under  paragraph 
(b)(7)  of  this  section,  the  expenditure 
per  child  for  textbooks,  library  resources, 
and  other  instructional  materials  and 
supplies,  determined  in  accordance  with 
paragraph  (b)  (7)  of  this  section,  in  each 
public  school  serving  a  Title  I  project 
area  is  not  less  than  95  percent  of  such 
expenditure  per  child  in  all  other  public 
schools  in  the  applicant’s  district. 

(f)  Action  by  State  agency  in  cases  of 
non-comparability.  (1)  If  any  school 
serving  a  Title  I  project  area  is  deter¬ 
mined  not  to  be  comparable  under  para¬ 
graph  (e)  of  this  section,  as  of  the  date 
specified  by  the  Commissioner  in  accord¬ 
ance  with  paragraph  (c)  of  this  section, 
and  the  local  educational  agency  does 
not  submit  a  revised  comparability  report 
by  December  1  of  that  year  showing  that 
comparability  in  accordance  with  this 
paragraph  has  been  achieved,  the  State 
educational  agency  shall  as  of  that  De¬ 
cember  1  suspend  its  approval  of  the 
project  until  the  date  such  a  report  is 
submitted  to  that  agency,  provided  the 
date  of  such  submission  is  not  later  than 
the  following  March  31.  Where  such  a 
report  is  filed  by  March  31,  such  suspen¬ 
sion  shall  be  lifted  as  of  the  date  on 
which  comparability  has  been  achieved 
by  such  agency  as  shown  in  such  report. 

(2)  If  such  a  report  is  not  submitted 
to  the  State  educational  agency  by 
March  31,  that  agency,  after  notifying 
the  applicant  agency  and  providing  it  an 
opportunity  for  a  hearing  (in  accordance 
with  the  provisions  of  5  116.6(b)  of  Part 
116) ,  shall  finally  disapprove  the  project 
and  reallocate  all  unobligated  funds  in 
the  applicant’s  allocation  as  of  Decem¬ 
ber  1  to  other  complying  local  education¬ 
al  agencies  in  the  State  in  accordance 
with  the  provisions  of  §  116a. 11  of  this 
part. 

(3)  If  the  State  educational  agency 
finds  that,  as  of  a  date  after  December  1, 
a  local  educational  agency  has  failed  to 
maintain  comparability  in  accordance 
with  paragraph  (e)  of  this  section  and 
has  failed  to  take  Immediate  action  to 
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correct  that  lack  of  comparability,  the 
State  educatioiial  agency  shall,  as  of  that 
date,  suspend  its  approval  of  the  project 
until  the  date  as  of  which  such  local 
educational  agency  (by  means  of  a  re- 
vised  comparability  report)  demon- 
strates  that  comparability  has  been 
achieved.  If  such  local  educational 
agency  to  demonstrate  compliance 
by  March  31.  the  State  educational 
agency  shall  revoke  its  approval  of  ttie 
project  (subject  to  notice  and  oppor¬ 
tunity  for  hearing)  as  of  the  date  the 
local  educational  agency  was  found  not 
to  be  in  complianoe  and  shall  reallocate 
the  balance  of  the  unobligated  funds  to 
other  complying  local  educational  agen¬ 
cies  in  the  State. 

(4)  No  Title  I  funds  may  be  used  to 
pay  for  obli^tions  incurred  during  a  pe¬ 
riod  of  suspension  imder  this  section. 

(g)  Special  reports  regarding  migra¬ 
tory  children.  (1)  For  the  purpose  of 
this  section,  the  CTommlssioner  may  des¬ 
ignate  those  local  educational  agencies 
whldi  enroll  substantial  numbers  of 
migratory  childrai  of  migratory  agri¬ 
cultural  workers  and  migratory  fisher¬ 
men  from  which  a  State  educational 
agency  shall  secure  special  reports.  Each 
su^  report  shall  be  in  the  form  pre¬ 
scribed  in  paragraph  (b>  of  this  section 
and  the  data  imivided  shall  be  as  of  the 
date  prescribed  by  the  Ccxnmlssioner. 

(2)  Such  date  will  be  selected  on  the 
basis  of  the  best  available  Information 
indicating  when  the  highest  concentra¬ 
tion  of  migratory  children  of  migratory 
agricultural  workers  or  migratory  lish- 
ermm  in  the  school  district  of  the  local 
educational  agency  is  most  likely  to  oc¬ 
cur.  The  Commisstoner  win  also  desig¬ 
nate  the  date  stmh  a  special  report  i&all 
be  submitted  to  the  State  edxicational 
agmicy  and  by  that  agency  to  him. 

(3)  The  State  educational  agmicy 
shall  determine  on  the  basis  of  such 
special  report  whether  the  local  educa¬ 
tional  ageney  is  providing  communsble 
services  in  project  areas  in  aoomxlance 

’  with  paragraph  (e)  of  this  section  and 
shall  take  such  action  as  may  be  re¬ 
quired  by  paragrai^  (f)  of  this  sectUm. 

(h)  Assurances  and  data  filed  by  lo¬ 
cal  educational  agencies.  On  or  before 
July  1  of  each  year  each  local  educational 
agency  shall  file  with  the  State  educa¬ 
tional  agency: 

(1)  An  assurance  that  the  compara¬ 
bility  of  services  previously  demonstrated 
with  respect  to  Title  I  project  areas  in 
accordance  with  paragnqih  (e)  of  this 
section  will  be  maintained  in  all  such 
areas,  including  areas  serving  migratory 
children  of  migratory  agricultural  work¬ 
ers  or  migratory  fishermen,  that  will  be 
designated  as  Title  I  project  areas  tar 
the  fiscal  year  beginning  that  July  1; 

(2)  Data  on  schools  serving  attend¬ 
ance  areas,  if  axry.  ttiat  will  be  desig¬ 
nated  for  Title  I  projects  for  fiscal 
year  beginning  that  July  1  but  were  not 
designated  for  such  projects  in  the  pre¬ 
ceding  fiscal  year.  Such  data  shaB  show 
either  that  such  schools  would  have  been 
comparable  during  the  preceding  fiscal 
year  if  those  areas  had  been  detignated 


for  projects  or  wiH.  as  the  result  of 
specifle  action  by  the  local  educational 
agency,  be  comparable  during  the  fiscal 
year  beginning  that  July  1;  and 

(3)  An  assurance  that  the  amount  ex¬ 
pended  for  textbooks.  Bbrary  resources, 
and  other  instnictional  materials  and 
suig}lies  (as  defined  tn  1 117.1(1)  of  this 
chapter)  actually  available  per  child  for 
use  in  each  school  serving  a  TiUe  I  proj¬ 
ect  area  will  be.  for  that  fiscal  year,  at 
least  compcoable  to  the  amount  available 
per  child  during  such  fiscal  year  in  all 
other  public  schools  in  the  applicant’s 
district. 

(1)  Grouping  of  schools.  (1)  For  the 
purposes  of  this  section,  a  local  educa¬ 
tional  agmicy  shall  groim  its  schoeds  by 
corresponding  grade  levels  not  to  exceed 
three  such  groups  (generally  designated 
as  elementary.  Intermediate  or  junior 
high  school,  and  high  school  or  second¬ 
ary)  for  an  the  schools  in  the  school  dis¬ 
trict  of  such  agency,  except  that  local 
educational  agencies  providing  education 
at  seven  wr  fewer  gra^  levels  above  kin¬ 
dergarten  shall  be  limited  to  one  group, 
and  those  agencies  providing  education 
only  at  eight  or  nine  grade  levels  above 
kindergarten  shall  be  limited  to  two 
groups.  In  the  case  of  agencies  providing 
education  at  any  level  from  grades  six 
through  twelve  ^t  only  at  those  levels, 
the  number  of  such  groups  shall  be  lim¬ 
ited  to  two  if  the  number  of  such  grade 
levels  is  five  or  six  and  to  one  groiip  if  the 
number  of  such  grade  levels  is  four  or 
less. 

(2)  A  school  serving  grades  in  two  or 
three  such  groups  shall  be  Included  In 
that  group  witJi  which  it  has  the  greatest 
niunber  of  grades  in  common.  Where 
nmnber  at  grades  in  common  are  equal 
between  two  or  more  groups,  the  school 
shall  be  Included  in  the  lower  grade  di¬ 
vision.  For  example,  a  local  educational 
agency  might  have  the  following  grade 
span  organization:  K-6  (dementary), 
7-9  (junior  high),  and  10-12  (senior 
high) .  In  additkm,  the  local  educational 
agency  might  have  an  intermediate 
school  serving  grades  5-8.  Since  this  in¬ 
termediate  school  has  two  grades  in  com¬ 
mon  with  the  elementary  divislcm 
(grades  5  and  6)  and  two  grades  in  com- 
num  with  the  junior  high  diviskm 
(grades  7  ajod  8) ,  it  would  be  included  in 
the  lower  grade  divisi<xi  (elementary) 
for  determining  comparability.  However, 
schools  serving  nine  or  more  grade  levds 
above  kindergarten  may  be  considered  as 
a  separate  group  which  may,  if  neces¬ 
sary.  constitute  a  fourth  group. 

(ao  UJB.C.  a41e(a)  (S) ) 

(j)  Exclusions  from  determinations  in 
certain  eases.  (1)  In  cases  where  handi¬ 
capped  children  (as  defined  in  i  12U  of 
this  chapter)  or  children  with  specifle 
learning  disabilities  (as  defined  in  1 121.2 
of  thi»  chapter)  are  enrolled  full  time  in 
special  education  classes,  and  where  chil¬ 
dren  of  limited  English  speaking  ability 
are  enrcdled  full  time  in  special  programs 
of  tuiiwyti  education,  aU  those  cJitldren, 
the  teachers  and  other  instractkmal  staff 
members  who  serve  them,  and  instruc- 


tlmial  expenditures  for  such  staff  may  be 
excluded  by  the  local  educational  agency 
(at  its  option)  in  determining  the  com¬ 
parability  of  services  provided  in  project 
areas.  In  order  to  make  these  exclusions. 
State  and  local  funds  must  be  used  to 
provide  services  to  handicapped  children 
and  children  of  limited  English  speaking 
aMlity  residing  in  project  areas  which 
are  comparable  to  such  services  provided 
to  similar  children  residing  in  nonproject 
areas. 

(2)  Subject  to  the  provisions  of  para¬ 
graph  (j)  (8)  of  this  section,  a  local  edu¬ 
cational  agency  may  (at  its  option)  ex¬ 
clude  from  determinations  xmder  this 
section,  expenditures  of  State  and  local 
funds  for  (i)  programs  of  bilingual  edu¬ 
cation  for  children  of  limited  English- 
speaking  ability  or  (li)  special  programs 
for  handicapped  children  where  such 
children  of  limited  English-speaking 
ability  or  such  handicapped  children  do 
not  participate  in  such  programs  on  a 
full  time  beisls  and  may  also  exclude  the 
staff  employed  with  such  State  and  local 
fimds. 

(3)  In  order  to  make  the  exclusions  as 
provided  for  In  paragraph  (J)  (2)  of  this 
section,  a  local  educational  agency  must 
demonstrate,  to  the  satisfaction  of  the 
State  educational  agency,  that  the  serv¬ 
ices  provided  with  such  State  and  local 
fimds  to  such  children  of  limited  Eng¬ 
lish-speaking  ability  or  handicapped 
children  who  reside  in  Title  I  project 
areas  are  comparable  to  such  services 
provided  to  similarly  disadvantaged  chil¬ 
dren  in  nonproject  areas. 

(4)  For  the  purposes  of  this  section, 
the  term  “program  of  bilingual  educa¬ 
tion"  means  a  program  of  instruction 
designed  for  children  of  limited  English 
speaking  ability. 

(5)  State  and  local  funds  expended  for 
State  and  local  programs  similar  to  pro¬ 
grams  provided  under  TltW  I  of  the  Act 
for  educationally  deprived  children  and 
the  number  of  full  time  equivalent  In¬ 
structional  staff  members  employed 
through  the  use  of  such  funds  may,  at  the 
option  of  the  local  educational  agency,  be 
exclixled  from  determinations  under  this 
section.  For  the  purpose  of  this  section 
a  State  or  locally  funded  program  for 
educationally  deprived  children  shall  be 
considered  to  be  similar  to  programs  tm- 
der  Title  I  of  the  Act  if  (i)  the  partici¬ 
pating  children  are  “educationally  de¬ 
prived”  diildren  as  defined  In  9  116.2  of 
Part  116;  (li)  the  program  Is  based  on 
perfonnance  objectives  related  to  edu¬ 
cational  achievement  and  provides  sup¬ 
plementary  services  designed  to  meet  the 
special  educational  needs  of  those  par- 
tietdar  children;  (iii)  the  program  is 
evaluated  in  a  manner  consistent  with 
those  perfonnance  objectives,  and  (iv) 
the  local  educational  agency  Is  separately 
accountable  to  the  State  educational 
agency  for  any  State  or  local  funds  ex¬ 
pended  for  such  program. 

(20  UJS.C.  241e(a)  (1).  and  .(3).  244(17); 
House  Kept.  93-806,  p.  18  (1074).  Senate 
Kept.  No.  9»-102C,  p.  14T  (1974)) 

(k>  Schoois  with  too  or  less  children. 
A  school  wNh  an  enrollment  of  KM  chil- 
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dren  or  less  (as  of  the  date  or  dates  the 
data  required  by  paragraph  (b)  of  this 
section  are  collected)  shall  not  be  In¬ 
cluded  for  purposes  of  this  section  unless 
the  local  educational  agency  operates 
schools  of  such  size  and  corresponding 
grade  levels  both  for  areas  to  be  served 
and  areas  not  to  be  served  under  Title 
I  of  the  Act,  in  which  event  such  schools 
shall  be  considered  as  a  separate  group. 

<1)  Inapplicability  to  certain  agencies. 
The  requirements  of  this  section  are  not 
applicable  to  a  local  educational  agency 
which  is  operating  only  one  school  serv¬ 
ing  children  at  the  grade  levels  at  which 
services  under  said  Title  I  are  to  be  pro¬ 
vided  or  which  has  designated  the  whole 
of  the  school  district  as  a  project  area  in 
accordance  with  §  116a.20(d). 

(m)  Maintenance  of  records.  Local  ed¬ 
ucational  agencies  required  to  report  un¬ 
der  this  section  shall  maintain,  by  indi¬ 
vidual  schools  (1)  appropriate  resource 
records,  including  records  of  children’s 
enrollment,  the  total  expenditure  for  sal¬ 
ary  and  the  amount  thereof  based  solely 
on  longevity  for  each  part-time  instruc¬ 
tional  staff  member; 

(2)  Worksheets  showing  the  total  niun- 
ber  of  full-time  instructional  staff  mem¬ 
bers,  and  the  total  amoimt  of  State  and 
local  funds  being  expended  for  salaries 
for  such  full-time  and  part-time  staff 
members  less  the  total  amount  of  such 
salaries  based  solely  on  longevity; 

(3)  Appropriate  records  documenting 
the  exclusions  made  pursuant  to  para¬ 
graph  (j)  of  this  section;  and 

(4)  Appropriate  records  documenting 
the  amount  expended  per  pupil  for  text¬ 
books,  library  resources,  and  other  In¬ 
structional  materials  and  supplies  actu¬ 
ally  available  during  the  current  school 
year.  Such  records  and  worksheets,  dem¬ 
onstrating  the  maintenance  of  (xunpara- 
bility  for  the  entire  school  year,  shall  be 
filed.  Indexed,  and  maintained  in  such  a 
manner  that  they  may  be  readily  re¬ 
viewed  by  appropriate  local.  State,  and 
Federal  authorities  and  shall  be  retained 
in  accordance  with  applicable  record  re¬ 
tention  requirements.  All  such  records 
and  worksheets  shall  be  available  to  the 
public  in  accordance  with  the  provlskms 
of  8  116.35. 

(n)  State  agency  submissions.  (1)  By 
January  1  of  each  year,  the  State  educa¬ 
tional  agency  shall  submit  to  the  Com¬ 
missioner  in  such  form  as  he  will  pre¬ 
scribe,  a  c<H;>y  the  comparability  re¬ 
port  for  each  local  educational  agency  in 
the  State  which  the  Commissioner  has 
determined  to  be  in  a  national  sample 
of  such  agencies  for  that  year. 

(2)  The  State  educational  agency  shall 
also  submit  to  the  Commissioner  by 
January  1  of  each  year,  a  report  identify¬ 
ing  each  local  educational  agency  that 
failed  to  meet  the  comparability  require¬ 
ment  of  paragraph  (e)  of  this  section  on 
the  date  specified  imder  paragraph  (d) 
or  (g)  of  ^is  sectitm  and  Indicating  for 
each  such  agency  either  (1)  that  such 
agency  has  allocated  or  reallocated 
sufficient  additicmal  resources  to  Title 
I  project  areas  so  as  to  come  into  com¬ 
pliance  with  such  requirements  and  has 


filed  a  revised  comparability  report  re¬ 
flecting  such  compliance  or  (11)  that  the 
State  educational  agency  is  withholding 
the  payment  of  Title  I  fimds  to  the 
noncomplying  local  educational  agency. 

(3)  A  copy  of  each  revised  compara¬ 
bility  report  in  such  form  as  the  Com¬ 
missioner  will  prescribe  shall  be  included 
with  the  State  educational  agency’s  re¬ 
port  to  be  submitted  by  January  1. 

(4)  Not  later  than  April  30,  the  State 
educational  agency  shall  report  to  the 
Commissioner  whether  any  noncomply¬ 
ing  local  educational  agencies  have  come 
into  compliance,  and  if  so,  the  State  edu¬ 
cational  agency  shall  Include  revised 
comparability  reports  for  such  local  edu¬ 
cational  agencies  reflecting  such  com¬ 
pliance. 

(20  n.S.C.  241e(a)  (3)) 

Appendix 

TITUI  I — riNANCIAl.  AS8ISTANCB  TO  LOCAI.  EDV- 

CATIONAl.  AOBNCnS  POB  THE  EDUCATION  OF 

CHILDEEN  OF  LOW-mCOME  FAMILIES 

Elementary  and  Secondary  Education  Act 
of  1965,  as  amended.  Including  changes  made 
by  Pub.  L.  93-380,  approved  August  21,  1974. 

Declaeation  of  Policy 

Section  101.  In  recognition  of  the  special 
educational  needs  of  children  of  low-income 
families  and  the  Impact  that  concentrations 
of  low-income  families  have  on  the  abiUty 
of  local  educational  agencies  to  support  ade¬ 
quate  educational  programs,  the  Congress 
hereby  declares  It  to  be  the  policy  of  the 
United  States  to  provide  financial  assistance 
(as  set  forth  In  the  following  parts  of  this 
title)  to  local  educational  agencies  serving 
areas  with  concentrations  of  children  from 
low-income  families  to  expand  and  Improve 
their  educational  programs  by  various  means 
(Including  preschool  programs)  which  con¬ 
tribute  particularly  to  meeting  the  special 
educational  needs  of  educationally  deprived 
children. 

Dueation  of  Assistance 

Sec.  102.  During  the  period  beginning  July 
1,  1973,  and  ending  June  30,  1973,  the  Com¬ 
missioner  shall,  in  accordance  with  the  pro¬ 
visions  of  this  title,  make  payments  to  State 
educational  agencies  for  grants  made  on  the 
basis  of  entitlements  created  under  this  title. 

Paet  a — Basic  Oeants 

SUBPAST  1 — CBANTS  TO  LOCAL  EDUCATIONAL 
AGENCIES 

Sec.  103.  (a)  (1)  There  Is  authorized  to  be 
appropriated  for  each  fiscal  year  for  the  pur¬ 
pose  of  this  paragraph  1  per  centum  of  the 
amount  appropriated  tor  such  year  for  pay- 
mMits  to  States  under  section  143(a)  (other 
than  payments  under  such  section  to  juris¬ 
dictions  excluded  from  the  term  “State”  by 
this  subsection,  and  payments  pursuant  to 
section  124),  and  there  shall  be  authorized 
to  be  iq>pr(^iiated  such  additional  sums  as 
will  assure  at  least  ^e  same  level  of  funding 
under  this  title  as  In  fiscal  year  1973  for 
Guam,  American  Samoa,  the  Virgin  Islands, 
the  Trust  TsrrHory  of  the  Padfle  Islands, 
and  to  the  Secretary  of  the  Intmior  for  pay¬ 
ments  pureuant  to  paragitqihs  (1)  and  (3)  of 
subsection  (d).  The  amount  tqiiMroprtated 
pursuant  to  this  paragnqih  shall  be  alloeted 
by  the  Commissioner  (A)  among  Guam, 
American  Samoa,  the  Virginia  Islands,  and 
the  Trust  Territory  of  the  Pacific  Islands  ac¬ 
cording  to  their  respective  need  for  grants 
under  this  part,  and  (B)  to  the  Secretary  of 
the  Interior  in  the  amount  necessary  (1)  to 


make  payments  pursuant  to  paragraph  (1) 
of  subsection  <d) ,  and  (U)  to  make  payments 
pursuant  to  paragraph  (3)  of  subsection  (d). 
The  grant  arhlch  a  local  educational  agency 
in  Guam,  American  Scunoa,  the  Virgin 
Islands,  and  the  Trust  Tbrritory  of  tbs  Pacific 
Islands  Is  eligible  to  reoelva  shall  be  deter¬ 
mined  pursuant  to  such  criteria  as  the  Com¬ 
missioner  determines  will  best  carry  out  the 
the  purposes  of  this  title. 

(2)  In  any  case  in  which  the  Commis¬ 
sioner  determines  that  satisfactory  data  for 
that  purpose  are  available,  the  grant  which 
a  local  educational  agency  in  a  State  shall  be 
eligible  to  receive  under  this  subpart  for  a 
fiscal  year  shall  (except  as  provided  In  para- 
gnq>h  (3) )  be  determined  by  multiplying 
the  number  of  children  counted  under  sub¬ 
section  (c)  by  40  per  ccnttun  of  the  amount 
determined  under  the  next  sentence.  The 
amount  determined  under  this  sentence  shall 
be  the  average  per  pupil  expenditure  In  the 
State  except  that  (A)  If  the  average  per  pupil 
expenditure  In  the  State  is  less  than  80  per 
centum  of  the  average  i)er  pupil  expenditure 
in  the  United  States,  sucA  amount  shall 
be  80  per  centum  of  the  average  per  pupil 
expenditure  In  the  United  States,  or  (B)  If 
the  average  per  pupil  expenditure  in  the  State 
Is  more  than  130  per  OMitum  oi  the  average 
per  pupil  expenditure  In  the  United  States, 
such  amount  shall  be  120  per  centum  of  the 
average  per  pupil  expenditure  In  the  United 
States.  In  any  case  In  which  such  data  are 
not  available,  subject  to  pcwagraph  (3),  the 
grant  for  any  local  educational  agracy  In  a 
State  shall  be  determined  on  the  basis  of  the 
^ESKSAte  amount  of  such  grants  for  all  such 
agencies  In  the  coimty  or  coxmtles  In  which 
the  school  district  of  the  particular  agency  Is 
located,  which  aggregate  amount  shall  be 
equal  to  the  aggregate  amoimt  determined 
under  the  two  preceding  sentences  for  such 
county  or  counties,  and  ■hnii  be 

among  those  agencies  upon  such  equitable 
basis  as  may  be  determined  by  the  State  edu¬ 
cational  agency  in  accordance  with  basic 
criteria  jurescrlbed  by  the  Oommlssionor. 

(3)  (A)  Upon  determination  by  the  State 
educational  agency  that  a  local  educational 
agency  In  the  State  Is  unable  or  tmwUllng  to 
provide  for  the  special  educational  needs  of 
children  described  In  clause  (C)  of  pArit£r|^ph 
(1)  of  subsection  (c),  who  are  living  In  in¬ 
stitutions  for  neglected  or  delinquent  chil¬ 
dren,  the  State  educational  agency  shall,  if 
It  assumes  responsibility  tor  the  special  edu¬ 
cational  needs  of  such  children,  be  eligible 
to  receive  the  portion  of  the  allocation  to 
such  local  educational  agency  which  Is  at¬ 
tributable  to  such  neglected  or  delinquent 
children,  but  If  the  State  educational  agency 
does  not  assume  such  responsibility,  any 
other  State  or  local  public  agency,  as  deter¬ 
mined  by  regulations  established  by  the 
Commissioner,  which  does  «mniTrn>  such  re¬ 
sponsibility  shall  be  eligible  to  receive  such 
portion  of  the  allocation. 

(B)  In  the  case  of  local  educational  agen¬ 
cies  which  serve  In  whole  or  In  part  the 
same  geographical  area,  and  In  the  case  of  a 
local  educational  agency  which  provides  free 
public  education  for  a  substantial  number  of 
children  who  reside  In  the  scho(^  district 
of  another  local  educational  agency,  the 
State  educational  agency  may  allocate  the 
amount  of  the  grants  for  those  agencies 
among  them  In  such  manner  as  It  determines 
win  beet  carry  out  the  purposes  of  this  title. 

(C)  The  grant  whl<di  Puerto  Rico  shall  be 
eligible  to  receive  under  this  subpart  for  a 
fiscal  year  shall  be  the  amount  arrived  at  by 
multlpl]rlng  the  niunber  of  children  counted 
under  subsectton  (e)  by  40  per  centum  of  (1) 
the  average  per  puidl  expenditure  In  Puerto 
Rico  or  (11)  in  the  ease  where  sucdi  average 
per  pupil  expenditure  is  more  than  130  per 
centum  of  the  average  per  pupil  expenditure 


FEDERAL  REGISTER,  VOL.  40,  NO.  41 — ^TUESDAY,  MARCH  11,  1975 


11488 


PROPOSED  RULES 


In  the  United  States,  120  per  centum  of  the 
average  per  pupil  expendltiue  In  the  United 
States. 

(4)  Fcm:  purposes  of  this  subsection,  the 
term  "State”  does  not  Include  Ouam,  Ametl- 
•can  Samoa,  the  Virgin  Islands,  and  the  Trust 
TerrltOTy  of  the  Pacific  Islands. 

(b)  A  local  educational  agency  shall  be 
ell^ble  for  a  basic  grant  for  a  fiscal  year  un¬ 
der  this  part  <»ily  If  It  meets  the  following 
requirements  with  respect  to  the  niunber  of 
children  counted  under  subsection  (c) : 

(1)  In  any  case  (except  as  provided  In 
paragraph  (3) )  In  which  the  Commissioner 
determines  that  satisfactory  data  for  the 
purpose  of  this  subsection  as  to  the  number 
ot  such  children  are  available  on  a  school 
district  basis,  the  number  of  such  children 
in  the  school  district  of  such  local  educa¬ 
tional  agency  shall  be  at  least  ten. 

(2)  In  any  othw  case,  except  as  provided 
In  paragnq>b  (3).  the  number  of  such  chil¬ 
dren  In  the  county  which  Includes  such  local 
educatltmal  agency's  school  district  shall  be 
at  least  ten. 

(3)  In  any  case  In  which  a  county  Includes 
a  part  of  the  school  district  of  the  local  edu- 
catkmal  agency  concerned  and  the  Commis¬ 
sioner  has  not  determined  that  satisfactory 
data  for  the  piupose  of  this  subsection  are 
available  on  a  school  district  basis  for  all 
the  local  educational  agencies  for  all  the 
covmtles  Into  which  the  school  district  of 
the  local  educational  agency  concerned  ei(- 
tends,  the  eligibility  requirement  with  re¬ 
spect  to  the  number  of  sudti  children  for 
such  local  educational  agency  shsdl  be  de¬ 
termined  In  accordance  with  regulations  pre¬ 
scribed  by  the  Cmiunlssloner  fw  the  purposes 
of  this  subsection. 

(c) (1)  The  number  of  children  to  be 
oo\mt^  for  purposes  of  this  section  is  the 
aggregate  of  (A)  the  number  of  children 
aged  five  to  seventeen,  inclusive.  In  the  school 
district  of  the  local  educaUonal  agency  from 
families  below  the  poverty  level  as  deter¬ 
mined  under  paragraph  (2)  (A).  (B)  two- 
thirds  of  the  number  of  children  aged  five  to 
seventeen.  Inclusive,  In  the  school  district  of 
such  agency  from  families  above  the  poverty 
level  as  determined  under  paragraph  (2)  (B) , 
and  (C)  the  number  of  children  aged  five  to 
seventeen.  Inclusive,  In  the  school  district  of 
such  agency  living  In  Institutions  for  ne¬ 
glected  or  delinquent  children  (other  than 
such  Institutions  operated  by  the  United 
States)  but  not  counted  pursuant  to  section 
123  for  the  piuposes  of  a  grant  to  a  State 
agency,  or  being  supported  In  foster  homes 
with  public  fimds. 

(c)  (2)  (A)  For  the  purposes  of  this  sec¬ 
tion,  the  Commissioner  shall  determine  the 
number  of  children  aged  five  to  seventeen, 
inclusive,  from  families  below  the  poverty 
level  on  the  basis  of  the  most  recent  satisfac¬ 
tory  data  available  frcun  the  Department  of 
0(Hnmerce  for  local  educational  agencies  (or. 
If  such  data  are  not  avcdlable  for  such  agen¬ 
cies,  fbr  counties);  and  In  determining  the 
families  Which  STB  below  the  poverty  level, 
the  Oocnmlssioner  shall  utilize  the  criteria 
of  povOTty  used  by  the  Bureau  of  the  Census 
in  compiling  the  1970  decennial  census. 

(B)  For  purposes  of  this  section,  the  Sec- 
TVtary  at  Health.  Education,  and  Welfare  shall 
determine  the  number  of  children  aged  five 
to  seventeen.  Inclusive,  ftom  families  above 
the  poverty  level  on  the  basis  of  the  number 
of  such  children,  from  families  receiving  an 
annual  Uloome,  In  excess  of  the  ciurent 
criteria  of  poverty,  from  payments  tmder  the 
program  of  aid  to  families  with  dependent 
children  under  a  State  plan  approved  imder 
title  IV  ot  the  Social  Security  Act;  and  In 
ma^^ing  such  determinations  the  Secretory 
«e>sn  utilize  the  criteria  of  poverty  used  by 
the  Bureau  of  the  Census  In  oomptllng  the 


1970  decennial  census  for  a  nonfarm  family 
of  four  In  such  form  as  those  criteria  have 
been  updated  by  Increases  In  the  Consumer 
Price  Index.  The  Secretary  shall  determine 
the  number  of  such  children  and  the  number 
of  children  of  such  ages  living  m  Institutions 
for  neglected  or  delinquent  children,  or  being 
supported  In  foster  homes  with  public  funds, 
on  the  basis  of  the  caseload  data  for  the 
month  of  Janiutry  of  the  preceding  fiscal  year 
(using.  In  the  case  of  children  described  In 
the  preceding  sentence,  the  criteria  of  poverty 
and  the  form  at  such  criteria  required  by  such 
sentence  which  were  determined  for  the  sec¬ 
ond  calendar  year  preceding  such  month  of 
January)  or.  to  the  extent  that  such  data 
are  not  available  to  him  before  April  1  of  the 
calendar  year  In  which  the  Secretary’s  deter¬ 
mination  Is  made,  then  on  thv  basis  of  the 
most  recent  reliable  data  available  to  him  at 
the  time  of  such  determination. 

(C)  When  requested  by  the  Commissioner, 
the  Secretary  of  Commerce  shall  make  a 
special  estimate  of  the  number  of  children 
of  such  ages  who  are  from  families  below  the 
poverty  level  (as  determined  under  para¬ 
graph  (A)  of  this  subsection)  In  each  coimty 
or  school  district,  and  the  Commissioner  Is 
authorized  to  pay  (either  in  advance  or  by 
way  of  reimbursement)  the  Secretary  of 
Commerce  the  cost  of  making  this  special 
estimate.  The  Secretary  of  Commerce  shall 
give  consideration  to  any  request  of  the  chief 
executive  of  a  State  for  the  collection  of  ad¬ 
ditional  census  Information.  For  piuposes  of 
this  section,  the  Secretary  shall  consider  all 
children  who  are  in  correctional  Institutions 
to  be  living  In  institutions  for  delinquent 
children. 

(d)(1)  From  the  amount  allotted  for  pay¬ 
ments  to  the  Secretary  of  the  Interior  under 
clause  (B)  (1)  in  the  second  sentence  of  sub¬ 
section  (a)  (1),  the  Secretary  of  the  Interior 
shall  make  payments  to  local  educational 
agencies,  upon  such  terms  as  the  Commis¬ 
sioner  determines  will  best  carry  out  the  pur¬ 
poses  of  this  title,  with  reiqiect  to  out-of- 
State  Indian  children  In  the  elementary  and 
secondary  schools  of  such  agencies  under 
special  contracts  with  the  Department  of  the 
Interior.  The  amount  of  such  painnent  may 
not  exceed,  for  each  such  child,  40  per  centum 
of  (A)  the  average  per  pupil  expenditure  In 
the  State  In  which  the  agency  is  located  or 
(B)  120  per  centum  of  such  expenditure  In 
the  United  States,  whichever  Is  the  greater. 

(2)  The  amount  allotted  for  pa3unents  to 
the  Secretary  of  the  Interior  under  clause 
(B)  (11)  In  the  second  sentence  of  subsection 

(a)  (1)  for  any  fiscal  year  shall  be,  as  deter¬ 
mined  pursuant  to  criteria  established  by  the 
Commissioner,  the  amount  necessary  to  meet 
the  special  educational  needs  of  education¬ 
ally  deprived  Indian  children  on  reservations 
serviced  by  elementary  and  secondary  schools 
operated  for  Indian  children  by  the  Depart¬ 
ment  of  the  Interior.  Such  payments  shall  be 
made  pursuant  to  an  agreement  between  the 
Commisslimer  and  the  Secretary  containing 
such  assurances  and  terms  as  the  Commis^^ 
sloner  determines  will  best  achieve  the  pur¬ 
poses  of  this  title.  Such  agreement  shall  con- 
tam  (A)  an  assurance  that  payments  made 
pursuant  to  this  subparagreph  will  be  used 
solely  for  programs  and  projects  approved  by 
the  Secretary  of  the  Interior  which  meet  the 
applicable  requirements  of  section  141(a) 
and  that  the  Department  of  the  Interior  will 
comply  In  all  other  respects  with  the  require¬ 
ments  of  this  title,  and  (B)  provision  for 
carrying  out  the  applicable  provisions  of 
sections  141(a)  and  142(a)(3). 

SUBPAXT  2 — Btate  Operated  Programs 
PROGRAMS  POR  HANDICAPPED  CHILDREN 

See.  121.  (a)  A  state  agency  which  Is  di¬ 
rectly  reqxinslble  for  providing  free  pulfilo 


education  for  handicapped  children  (includ¬ 
ing  mentally  retarded,  hard  of  hearing,  deaf, 
q>eech  Impaired,  visually  handicapped,  seri¬ 
ously  emotionally  disturbed,  crippled,  or 
other  health  Impaired  children  who  by  rea¬ 
son  thereof  require  special  education) ,  shall 
be  eligible  to  receive  a  grant  under  this 
section  for  any  fiscal  year. 

(b)  Except  as  provided  In  sections  124  and 
125,  the  grant  which  an  agency  (other  than 
the  agency  for  Puerto  Rico)  shall  be  eligible 
to  receive  under  this  section  shall  be  an 
amount  equal  to  40  per  centum  of  the  aver¬ 
age  per  pupil  expenditure  In  the  State  (ot 
(1)  In  the  case  where  the  average  per  pupil 
expenditure  In  the  State  is  less  than  80  per 
centum  of  the  average  per  pupil  expenditure 
In  the  United  States,  of  80  per  centum  of 
the  average  per  pupil  expenditure  in  the 
United  States,  or  (2)  in  the  case  where  the 
average  per  pupil  expenditure  In  the  State  Is 
more  than  120  per  centum  of  the  average  per 
pupil  expenditure  m  the  United  States,  of 
120  per  centum  of  the  average  per  pupil  ex¬ 
penditure  In  the  United  States),  multiplied 
by  the  number  of  such  children  in  average 
dally  attendance,  as  determined  by  the  Com¬ 
missioner,  at  schools  for  handicapped  chil¬ 
dren  operated  or  supported  by  the  State 
agency.  Including  schools  providing  special 
education  for  handicapped  children  under 
contract  or  other  arrangement  with  such 
State  agency.  In  the  most  recent  fiscal  year 
for  which  satisfactory  data  are  available.  The 
grant  which  Puerto  Rico  shall  be  eligible  to 
receive  under  this  section  shall  be  the 
amount  arrived  at  by  multiplying  the  num¬ 
ber  of  children  In  Puerto  Rico  counted  as 
provided  In  the  preceding  sentence  by  40  pOT 
centum  of  ( 1 )  the  average  per  pupil  expendi¬ 
ture  In  Puerto  Rico  or  (2)  In  the  case  where 
such  average  per  pupil  expenditure  is  more 
than  120  per  centum  of  the  average  per  pupil 
expendltiu'e  In  the  United  States,  120  per 
centum  of  the  average  per  pupil  expenditure 
In  the  United  States. 

(c)  A  State  agency  shall  use  the  payments 
made  under  this  section  only  for  programs 
and  projects  (including  the  acquisition 
of  equipment  and.  where  necessary,  the  con¬ 
struction  of  school  facilities)  which  are  de¬ 
signed  to  meet  the  special  educational  needs 
of  such  children,  and  the  State  agency  shall 
provide  assurances  to  the  Commissioner  that 
each  such  child  In  average  daily  attendance 
counted  under  subsection  (b)  will  be  pro¬ 
vided  with  such  a  program,  commensurate 
with  his  special  needs,  during  any  fiscal  year 
for  which  such  payments  are  made. 

(d)  In  the  case  where  such  a  child  leaves 
an  educational  program  for  handicapped 
children  operated  or  supported  by  the  State 
agency  In  order  to  participate  In  such  a  pro¬ 
gram  operated  or  supported  by  a  local  educa¬ 
tional  agency,  such  child  shall  be  counted 
under  subsection  (b)  If  (1)  he  continues  to 
receive  an  appropriately  designed  education¬ 
al  program  and  (2)  the  State  agency  trans¬ 
fers  to  the  local  educational  agency  In  whose 
program  such  child  participates  an  amount 
equal  to  the  sums  received  by  such  Stote 
agency  under  this  section  which  are  attribut¬ 
able  to  such  child,  to  be  used  for  the  pur¬ 
poses  set  forth  In  subsection  (c) . 

Programs  for  Migratort  Children 

Sec.  122.  (a)(1)  A  State  educational  agen¬ 
cy  ot  a  combination  of  such  agencies,  upon 
application,  shall  be  entitled  to  receive  a 
grant  for  any  fiscal  year  under  this  section  to 
establish  or  Improve,  either  directly  or 
through  local  educational  agencies,  progrsuns 
of  education  for  migratory  children  of  migra¬ 
tory  agricultural  workers  or  of  migratory 
fishermen.  The  Commissioner  may  approve 
such  an  ai^llcatlon  only  upon  his  determi¬ 
nation — 
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(A)  Thftt  paymenta  wUl  b«  uMd  for  pro- 
gmna  and  projecte  (Including  tde  aequlM- 
tlon  of  equlpmant  and  wbaro  necMaaiy  the 
oonetruetton  at  adiool  tadhtlea)  which  are 
dealgned  to  meet  the  special  educational 
needs  of  migratory  ehlldren  at  migratory 
agricultural  workars  or  of  migratory  llaher- 
men,  and  to  coordinate  these  inograms  and 
projects  with  similar  programs  and  projects 
In  other  Ettates.  Indudlng  the  transmittal  of 
pertinent  Information  with  respect  to  school 
records  of  such  children; 

(B)  That  in  planning  and  carrying  out 
programs  and  projects  there  has  been  and 
wlU  be  appropriate  coordlnatlMi  with  pro¬ 
grams  administered  under  part  B  ot  title  m 
of  the  Boonomlc  Opportunity  Act  of  1964; 

(C)  That  such  programs  and  projects  will 
be  administered  and  carried  out  In  a  manner 
consistent  with  the  basic  objectlres  of 
clauses  (1)(B)  and  (3)  through  (12)  of  sec- 
ti(»  141  (a);  and 

(D)  That.  In  |dannlng  and  carrying  out 
programs  and  {wojects,  there  has  been  ade¬ 
quate  assurance  that  {Movlsion  will  be  made 
for  the  preschool  educatkmal  needs  of  mi¬ 
gratory  children  of  migratory  agricultural 
workers  or  of  migratory  fishermen,  whenever 
such  agency  determines  that  compliance 
with  this  clause  will  not  detract  from  the 
operation  of  programs  and  projects  described 
In  clause  (A)  of  this  paragraph  after  con¬ 
sidering  funds  available  for  this  purpose. 

The  Commissioner  shall  not  finally  disap¬ 
prove  an  application  of  a  State  educational 
agency  under  this  paragraph  except  after 
reasonable  notice  and  opportunity  for  a 
hearing  to  the  State  educational  agency. 

(2)  If  the  Commissioner  determines  that  a 
State  is  unable  or  unwilling  to  conduct  edu¬ 
cational  progranas  for  migratory  'ihlldren  of 
migratory  agricultural  workers  or  of  migra¬ 
tory  fishermen,  or  that  it  would  result  in 
more  ^Qclent  and  economic  administration, 
or  that  It  would  add  substantially  to  the  wel¬ 
fare  or  educational  attainment  of  such  chil¬ 
dren,  he  may  naake  special  arrangements 
with  other  public  or  nonprofit  private  agent 
cles  to  carry  out  the  purposes  of  this  section 
In  one  or  more  States,  and  for  this  purpose 
he  naay  use  all  or  part  of  the  total  of  grants 
available  for  any  such  State  under  this  sec¬ 
tion. 

(3)  For  purposes  of  this  section,  with  the 
concurrence  of  his  parents,  a  migrstory  child 
of  a  migratory  agricultural  worker  or  of  a 
migpratory  fisherman  shall  be  deemed  to  con¬ 
tinue  to  be  such  a  child  for  a  period,  not  In 
excess  of  five  years,  during  which  he  resides 
In  the  area  served  by  the  agency  carrying  on 
a  program  or  project  under  this  subsection. 
Such  children  who  are  presently  migrant,  as 
determined  pmsuant  to  regujatlons  of  the 
Commissioner,  shall  be  given  priority  In  this 
consideration  at  ivograms  and  activities  ccm- 
talned  In  applications  submitted  und»  this 
subsection. 

(b)  Except  as  provided  In  sections  124 
and  125,  the  total  grants  which  shall  be 
made  available  for  use  In  any  State  (oUier 
than  Puerto  Blco)  for  this  section  shall  be 
an  amount  equal  to  40  per  centmn  of  the 
average  per  pupil  expenditiire  In  the  State 
(or  (1)  In  the  case  where  the  average  per 
pupil  expenditure  in  the  State  Is  leas  than 
80  per  centum  of  the  average  per  pupil 
expenditure  In  the  United  States,  of  80 
per  centum  at  the  average  per  pupil  ex¬ 
penditure  In  the  United  States,  cr  (2)  In 
the  case  where  the  average  per  pupil  ex¬ 
penditure  In  the  State  is  more  than  120 
per  centum  of  the  average  per  pupil  ex- 
pendltuiw  In  the  United  Stat^  of  120  per 
centum  of  the  average  per  pupil  expenditure 
In  the  United  States)  miiltipUed  by  (1)  the 
estimated  number  of  such  migratory  chil¬ 
dren  aged  five  to  seventeen.  Inclusive,  who 


PROPOSED  RULES 

reside  In  the  State  fun  time,  and  (2)  the 
full-time  equivalent  of  the  estimated  num¬ 
ber  of  such  migratory  chUdren  aged  five  to 
seventeen,  Inclusive,  who  reside  in  ttie  State 
part  time,  as  deteiinlned  by  the  Commls- 
sloner  in  accordance  with  relations,  except 
that  If.  In  the  case  of  any  State,  such 
amount  exceeds  the  amount  required  under 
subsection  (a),  the  Commissioner  shall  al¬ 
locate  such  excess,  to  the  extent  necessary, 
to  other  States  whose  total  of  grants  under 
this  sentence  would  otherwise  be  insufficient 
for  all  such  children  to  be  served  in  such 
other  States.  The  total  grant  which  shall  be 
made  available  for  use  In  Puerto  Rico  shall 
be  arrived  at  by  multiplying  the  number  of 
children  in  Puerto  Rico  counted  as  pro¬ 
vided  In  the  preceding  sentence  by  40  per 
centum  of  (1)  the  average  per  pupQ  ex¬ 
penditure  In  Puerto  Rico  or  (2)  in  the  case 
where  such  average  per  pupil  expenditure 
Is  more  than  120  per  centum  of  the  average 
per  pupil  expenditure  in  the  United  States, 
120  per  centum  of  the  average  per  pupil 
expenditure  in  the  United  States.  In  deter¬ 
mining  the  number  of  migrant  children  for 
the  purposes  of  this  section  the  Commis¬ 
sioner  shall  use  statistics  made  available  by 
the  migrant  student  record  transfer  system 
or  such  other  system  as  he  may  determine 
most  accurately  and  fully  reflects  the  actual 
number  of  migrant  students. 

Pxooaxiis  Fob  Nxglxctkd  Ob  Dbunqubitt 
Childbxn 

Sec.  123.  (a)  A  State  agency  which  Is  di¬ 
rectly  responsible  for  providing  free  public 
education  for  children  In  Institutions  for 
ne^ected  or  delinquent  chfldren  or  in  adult 
correctional  Institutions  shall  be  entitled  to 
recel-e  a  grant  under  this  section  for  any 
fiscal  irear  (but  only  If  grants  received  under 
this  section  are  used  only  for  children  in 
such  Institutions). 

(b)  Except  as  provided  in  sections  124  and 
125,  the  grant  which  such  an  agency  (other 
than  the  agency  for  Puerto  Rico)  shall  be 
eligible  to  receive  shall  be  an  amount  equal 
to  40  per  centum  of  the  average  per  pupil 
expenditure  In  the  State  (or  (1)  In  the  case 
where  the  average  per  pupil  expenditure 
in  the  State  Is  less  than  80  per  centtim  of 
the  average  per  pupil  expenditure  In  the 
United  States,  of  80  i>er  centum  of  the  av¬ 
erage  per  pupil  expenditure  in  the  United 
States,  or  (2)  in  the  case  where  the  average 
per  pupil  expenditure  in  the  State  is  more 
than  120  per  centum  of  the  average  per 
pupil  expenditure  In  the  United  States,  of 
120  per  centum  of  the  average  per  pupil 
expenditure  In  the  United  States)  multi¬ 
plied  by  the  number  of  such  children  In 
average  daily  attendance,  as  determined  by 
the  Commissioner,  at  scho<2s  for  such 
children  operated  or  supported  by  that  agen¬ 
cy,  Including  schools  providing  education 
for  such  (dilldren  under  contract  or  other 
arrangement  with  such  agency,  in  the  most 
reoent  fiscal  year  for  which  satisfactory  data 
are  available.  Tlie  grant  which  Puerto  Rico 
Shan  be  ellglMe  to  receive  under  this  sec¬ 
tion  shall  be  the  amount  arrived  at  by 
multiplying  the  number  of  cdiUdren  in 
Puerto  Rico  counted  as  provided  In  the  pre¬ 
ceding  sentence  by  40  per  centum  of  (1) 
the  average  per  pupil  expenditure  In  Puerto 
Rico  or  (2)  In  the  case  where  such  average 
per  pupn  expenditure  is  more  than  120  per 
centum  of  the  average  per  p^Ipll  expendlttire 
in  the  united  States,  120  per  centum  of  the 
average  per  pupn  expenditure  In  the  United 
States. 

(e)  A  State  agency  shall  use  payments 
under  this  section  only  for  programs  and 
projects  (including  the  acquisition  of 
equh>ment  and  where  necessary  the  con- 
stmctlMi  of  school  facilities)  which  are  de- 
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signed  to  meet  the  special  educational 
needs  of  such  chUdren. 

Bxsbbvatioh  am  Fumis  fob  TEBBiroaiBa 

Sec.  124.  There  is  authorized  to  be  appro¬ 
priated  for  each  fiscal  year  for  pxirpoees  of 
each  of  sections  121, 122,  and  123,  an  amount 
equal  to  not  more  than  1  per  centiun  of  the 
amount  appropriated  for  such  year  for  such 
sections  for  payments  to  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  under  each 
such  section.  The  anoounts  iq>proprlated  for 
each  such  section  shall  be  allotted  anoong 
Guam,  American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific  Islands 
according  to  their  recq>ective  need  tat  such 
grants,  based  on  such  criteria  as  the  Commis¬ 
sioner  determines  will  best  carry  out  the 
piirpoees  of  this  title. 

MnmroM  Patmemts  eob  State  Opebated 
Fkogbams 

Sec.  126.  Except  as  provided  in  section  843 
of  the  Education  Amendments  at  1974,  no 
State  agency  shall  receive  in  any  fiscal  year 
prior  to  July  1.  1978,  ptirsuant  to  sections 
121,  122,  or  123  an  amount  which  is  less  than 
100  per  centum  of  the  amount  which  that 
State  agency  received  in  the  prior  fiscal  year 
piueuant  to  such  sections  121,  122,  or  123, 
respectively. 

Pabt  B — Special  Incentive  Gbants 

ICAXnrOM  EMTlTLEMBirr  , 

Sec.  126.  (a)  In  the  case  of  any  fiscal  year 
ending  after  June  30,  1969,  each  State  shall 
be  entitled  to  a  special  incentive  grant  if  such 
State  has  an  effort  Index  for  the  second  pre¬ 
ceding  fiscal  year  that  exceeds  the  national 
effort  Index  for  such  year. 

(b)  The  maximum  amount  of  a  special  in¬ 
centive  grant  for  which  a  State  Is  eligible  for 
any  fiscal  year  shall  be  determined  by  multi¬ 
plying  the  amount  of  $1  tar  each  0.01  per 
centiun  by  which  the  effort  Index  of  that 
State  for  the  second  preceding  fiscal  year 
exceeds  the  national  effort  index  for  such  year 
times  the  aggregate  number  of  children 
coimted  for  the  purposes  of  entitled  local 
educational  agencies  within  such  State  to 
basic  grants  In  accordance  with  clauses  (2), 
(6),  (6),  and  (7)  of  section  103(a),  except 
that  no  State  shall  be  eligible  to  receive  a 
special  incentive  grant  under  this  part  in  an 
amount  in  excess  of  16  per  centum  of  the 
total  amount  available  for  grants  under  this 
part. 

Application;  Use  or  Funds 

Sec.  127.  Any  State  desiring  the  spedsl  in¬ 
centive  grant  to  which  it  is  entitled  under 
this  part  for  any  fiscal  year  shall  make  appli¬ 
cation  therefor,  in  accordance  with  the  re- 
qulTMuents  set  forth  In  section  142,  to  the 
Commissioner.  Such  application  shall  be  sub¬ 
mitted  at  such  time  and  coDtaln  sudi  infor¬ 
mation  as  the  CommlsBloner  shall  require 
by  regulation  and  shall  contain  a  statement 
of  such  policies  and  procedures  as  will  Insure 
that  funds  granted  to  the  State  under  this 
part  will  be  (1)  made  available  to  local  edu¬ 
cational  agencies  within  that  State  which 
have  the  greatest  need  for  assistance  under 
this  title,  and  (2)  used.  In  accordance  with 
the  iq>pllcable  provisions  this  title,  for 
programs  and  projects  designed  to  meet  tiie 
special  educational  needs  of  eduoatimially 
deprived  children. 

DsnNinoNS 

Sec.  128.  For  the  purpose  of  this  part  the 
term  **^ort  index”  when  applied  to  States, 
means  the  per  centum  eiqireBBing  the  ratio 
of  expenditures  from  all  non-Federai  sources 
in  a  State  for  public  elementary  and  second¬ 
ary  education  to  the  total  personal  income  in 
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such  State,  and  the  term  “national 
effort  Index”  means  the  per  centum  ex¬ 
pressing  the  ratio  of  such  expenditures  in 
all  States  to  the  tdtal  personal  Income  in 
all  States;  and  the  term  “State”  means  the 
fifty  States  and  the  District  of  Columbia. 

Past  C — Spxciai.  Oeants 

El.IGIBn.ITT  AND  BCAXIUTTIC  AMOUNT  OF  SPECIAL 
CEANTS 

Sec.  131.  (a)  Each  local  educational 
agency  in  a  State  which  is  eligible  for  a 
grant  under  this  title  for  any  fiscal  year  shall 
be  entitled  to  an  additional  grant  for  that 
fiscal  year  if  it  meets  the  requirements  of 
subsection  (b).  The  amount  of  such  grant 
shall  be  determined  in  accordance  with  sub¬ 
section  (c). 

(b)(1)  A  local  educational  agency  shall 
be  entitled  to  a  grant  under  this  piui;  for 
any  fiscal  year  If  the  school  district  of 
such  agency  Is  located  in  a  county  in 
which — 

(A)  The  number  of  children  described  in 
paragraph  (2)  for  such  year  amounts  to  at 
least  200  per  centum  of  the  average  number 
of  such  children  in  all  counties  in  the  State 
in  which  such  agency  is  located  for  that 
fiscal  year;  or 

(B)  The  number  of  children  so  described 
in  such  county  for  such  year  Is  10,000  and 
amounts  to  5  per  centum  of  the  total  num¬ 
ber  of  children  in  such  county. 

(2)  For  the  purposes  of  paragraph  (1), 
the  children  counted  with  respect  to  a  local 
educational  agency  shall  be  those  children 
in  such  county  who  are — 

(A)  In  families  having  an  annual  income 
of  $3,000  or  less;  or 

(B)  In  families  receiving  an  annual  In¬ 
come  in  excess  of  $3,000  from  payments  un¬ 
der  the  program  of  aid  to  families  with  de¬ 
pendent  children  under  a  State  plan  ap¬ 
proved  under  title  IV  of  the  Social  Security 
Act;  or 

(C)  Living  in  institutions  for  neglected 
or  delinquent  children  or  being  supported  in 
foster  homes  with  public  funds. 

(3)  (A)  Determinations  with  respect  to 
numbers  of  children  in  any  county  under 
paragraph  (2)  shall  be  made  by  the  Com¬ 
missioner  on  the  basis  of  the  most  recent 
satisfactory  data  available  to  him. 

(B)  (1)  The  number  of  children  deter¬ 
mined  with  respect  to  one  or  more  counties 
shall  be  allocated  by  the  Commissioner,  for 
the  purposes  of  paragraph  (2).  among  the 
local  educational  agencies  with  school  dis¬ 
tricts  located  in  such  county  or  counties. 

(ii)  In  any  case  where — 

(I)  Two  or  more  local  educational  agen¬ 
cies  serve.  In  whole  or  In  part,  the  same 
geographical  area;  or 

(II)  A  local  educational  agency  provides 
free  public  education  for  a  substantial  num¬ 
ber  of  children  who  reside  in  the  school  dis¬ 
trict  of  another  local  educational  agency,  the 
Commissioner  may  allocate  the  number  of 
children  determined  under  this  subsection 
among  such  agencies  in  such  a  manner  as 
will  best  achieve  the  purposes  of  this  sec¬ 
tion. 

(C)  (i)  Fes:  the  purposes  of  paragraph  (2), 
the  Commissioner  shall  determine  the  num¬ 
ber  of  children  from  families  having  an  an¬ 
nual  Income  of  $3,000  or  lees  on  the  basis  of 
the- most  recent  satisfactory  data  available 
from  the  Department  of  Commerce.  At  any 
time  such  data  for  a  coimty  are  available 
in  the  Department  of  Commerce,  such  data 
Khali  be  used  in  making  calculations  under 
this  subsection. 

(11)  For  the  purposes  of  this  subsection, 
tbe  Secretary  of  Health,  Education,  and  Wel¬ 
fare  shall  determine  the  number  of  children 
from  families  receiving  an  annual  income  in 
excess  of  $3,000  from  payments  under  the 


program  of  aid  to  families  with  dependent 
children  under  a  State  plan  approved  imder 
title  IV  of  the  Social  Security  Act  and  the 
number  of  children  living  in  institutions  for 
neglected  or  delinquent  children  or  being 
supported  in  foster  homes  with  public  funds, 
on  the  basis  of  caseload  data  for  the  month 
of  January  of  the  preceding  fiscal  year,  or 
to  the  extent  that  such  data  are  not  avail¬ 
able  to  him  before  April  1  of  the  calendar 
year  in  which  the  determination  Is  made, 
then  on  the  basis  of  the  most  recent  data 
available  to  him  at  the  time  of  such  deter¬ 
mination.  For  the  purposes  of  this  subsec¬ 
tion,  the  Secretary  shall  consider  all  chil¬ 
dren  who  are  In  correctional  institutions  to 
be  living  In  institutions  for  delinquent 
children. 

(c)  The  amount  of  the  grant  to  which  a 
local  educational  agency  shall  be  entitled 
for  any  fiscal  year  shall  be — 

(A)  The  number  of  children  determined 
with  respect  to  such  agency  under  sub¬ 
section  (b) ;  multiplied  by — 

(B)  60  per  centum  of  the  average  per 
pupil  expenditure  of  all  tbe  local  educa¬ 
tional  agencies  in  tbe  State  in  which  such 
agency  is  located. 

(d)  Notwithstanding  any  other  provision 
of  this  section,  no  payments  for  any  fiscal 
year  under  this  part  to  the  local  educa¬ 
tional  agencies  in  a  single  State  shall  ex¬ 
ceed  12  per  centum  of  the  aggregate  pay¬ 
ments  to  all  local  educational  agencies  in 
that  year  under  this  part. 

(e) (1)  The  aggregate  of  the  amount  for 
which  all  local  educational  agencies  are 
eligible  under  this  part  shall  not  exceed 
$76,000,000  for  any  fiscal  year.  If,  for  any 
fiscal  year,  such  aggregate,  as  computed 
without  regard  to  tbe  preceding  sentence, 
exceeds  $75,000,000,  the  amount  for  which 
each  local  educational  agency  Is  eligible 
shall  be  reduced  ratably  until  such  aggre¬ 
gate  does  not  exceed  such  limitation. 

(2)  For  the  piurpose  of  making  payments 
under  this  part  there  are  authorized  to  be 
appropriated  not  in  excess  of  $75,000,000  for 
tbe  fiscal  year  ending  June  30,  1076. 

(f)  For  the  purposes  of  this  section,  tbe 
term — 

( 1 )  “State”  means  the  fifty  States  and  the 
District  of  Coliunbia;  and 

(2)  “children”  Includes  all  children  aged 
five  through  seventeen.  Inclusive. 

(Ed.  Note:  Effective  July  1,  1975,  part  C  of 
such  title  I  is  repealed.) 

Paet  D — General  Provisions 

APPLICATION 

Sec.  141.  (a)  A  local  educational  agency 
may  receive  a  grant  under  this  title  for  any 
fiscal  year  only  upon  application  therefor 
approved  by  the  appropriate  State  educa¬ 
tional  agency,  upon  its  determination  (con¬ 
sistent  with  such  basic  criteria  as  tbe  Com¬ 
missioner  may  establish)  — 

(1)  That  payments  under  this  title  will 
be  used  for  the  excess  costs  of  programs  and 
projects  (Including  the  acquisition  of  equip¬ 
ment,  payments  to  teachers  of  amounts  in 
excess  of  regular  salary  schedules  as  a  bonus 
for  service  In  schools  eligible  fw  assistance 
imder  this  title,  the  training  of  teachers,  and, 
where  necessary,  the  construction  of  school 
facilities  and  plans  made  or  to  be  made  fw 
such  programs,  projects,  and  facilities)  (A) 
vdiich  are  designed  to  meet  the  special  edu¬ 
cational  needs  of  educationally  deprived  chil¬ 
dren  In  school  attendance  areas  having  high 
concentrations  of  children  from  low-income 
families  (and  at  the  discretion  of  tbe  local 
educational  agency.  In  any  school  of  such 
agency  not  located  In  such  a  school  attend¬ 
ance  area,  at  which  the  pix^rtlon  of  chil¬ 
dren  In  actual  average  dally  attendance  fKnn 
low-lnocune  families  is  substantially  tbe  same 


as  the  proportion  of  such  children  In  such  an 
area  of  that  agency)  and  (B)  which  are  of 
sufficient  size,  so<^,  and  quality  to  give  rea¬ 
sonable  promises  of  substantial  progress  to¬ 
ward  meeting  those  needs  and  to  this  end 
Involve  an  expenditure  of  not  less  than  $2,- 
500,  except  that  the  State  educational  agency 
may  with  respect  to  any  applicant  reduce  the 
$2,600  requirement  If  It  determines  that  it 
would  be  Impossible,  for  reasons  such  as  dis¬ 
tance  or  difficulty  of  travel,  for  the  applicant 
to  join  effectively  with  other  local  educa¬ 
tional  agencies  for  the  purpose  of  meeting 
the  requirement;  and  nothing  herein  shall  be 
deemed  to  preclude  two  or  more  local  educa¬ 
tional  agencies  from  entering  Into  agree¬ 
ments,  at  their  option,  for  carrying  out 
jointly  operated  programs  and  projects  under 
this  title:  Provided,  That  the  amount  used 
for  plans  for  any  fiscal  year  shall  not  exceed 
1  per  centum  of  the  amount  determined  for 
that  agency  for  that  year  pursuant  to  sec¬ 
tion  103  or  $2,000,  whichever  Is  greater; 

(2)  That  the  local  educational  agency  has 
provided  satisfactory  assurance  that  section 
141A  will  be  complied  with; 

(3)  That  (A)  the  local  educational  agency 
has  provided  satisfactory  assurance  that  the 
control  of  funds  provided  under  this  title, 
and  title  to  property  derived  therefrom,  shall 
be  In  a  public  agency  for  the  uses  and  pur¬ 
poses  provided  In  this  title,  and  that  a  public 
agency  will  administer  such  funds  and  prop¬ 
erty,  (B)  Federal  funds  made  available  under 
this  title  will  be  so  used  (1)  as  to  supplement 
and,  to  the  extent  practical.  Increase  the  level 
of  funds  that  would.  In  the  absence  of  such 
Federal  funds,  be  made  available  from  non- 
Federal  sources  for  the  education  of  pupils 
participating  in  programs  and  projects  as¬ 
sisted  under  this  title,  and  (11)  In  no  case,  as 
to  supplant  such  funds  from  non-Federal 
sources,  and  (C)  State  and  local  funds  will 
be  used  In  the  district  of  such  agency  to 
provide  services  In  project  areas  which,  taken 
as  a  whole,  are  at  least  comparable  to  services 
being  provided  In  areas  In  such  district  which 
are  not  receiving  funds  under  this  title :  Pro¬ 
vided.  That  any  finding  of  noncompliance 
with  this  clause  shall  not  affect  the  payment 
of  funds  to  any  local  educational  agency 
until  the  fiscal  year  beginning  July  1,  1972, 
and  Provided  further.  That  each  local  educa¬ 
tional  agency  receiving  funds  under  this  title 
shall  report  on  or  before  July  1,  1971,  and  on 
or  before  July  1  of  each  year  thereafter  with 
respect  to  its  compliance  with  this  clause; 

(4)  In  the  case  of  any  project  for  con¬ 
struction  of  school  facilities,  that  the  project 
Is  not  Inconsistent  with  overall  State  plans 
for  the  construction  of  school  facilities  and 
that  the  requirements  of  section  433  of  the 
General  Education  Provisions  Act  will  be 
complied  with  on  all  such  construction  proj¬ 
ects; 

(6)  In  the  case  of  an  application  for  pay¬ 
ments  for  planning,  (A)  that  the  planning 
was  or  will  be  directly  related  to  programs 
or  projects  to  be  carrlM  out  under  this  title 
and  has  resulted,  or  Is  reasonably  likely  to 
result  <ln  a  program  or  project  which  will  be 
carried  out  under  this  title,  and  (B)  that 
planning  funds  are  needed  because  of  the 
Innovative  nature  of  the  program  or  project 
or  because  the  local  educational  agency  lacks 
the  resourdes  necessary  to  plan  adequately 
for  programs  and  projects  to  be  carried  out 
under  this  title: 

(6)  That  effective  procedures.  Including 
provisions  for  appropriate  objective  measure¬ 
ments  of  educational  achievement,  will  be 
adopted  for  evaluating  at  least  annually  the 
effectiveness  of  the  programs  In  meeting  the 
special  educational  needs  of  educationally 
deprived  children; 

(7)  That  the  local  educational  agency  will 
make  an  annual  rep<»i;  and  such  other  re¬ 
ports  to  the  State  educational  agency.  In  such 
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form  and  containing  such  Information 
(which  In  the  case  of  reports  relating  to  per¬ 
formance  Is  In  accordance  with  specific  per¬ 
formance  criteria  related  to  program  objec¬ 
tives)  ,  as  may  be  reasonably  necessary  to  en¬ 
able  the  State  educational  agency  to  perform 
Its  duties  under  this  title,  Including  Infor¬ 
mation  relating  to  the  educational  achieve¬ 
ment  of  students  participating  In  programs 
carried  out  under  this  title,  and  tvUl  keep 
such  records  and  afford  such  access  thereto 
as  the  State  educational  agency  may  find 
necessary  to  assure  the  correctness  and  veri¬ 
fication  of  such  reports; 

(8)  That  the  local  educational  agency  Is 
making  the  application  and  all  pertinent 
documents  related  thereto  available  to  par¬ 
ents  and  other  members  of  the  general  public 
and  that  all  evaluations  and  reports  required 
under  paragraph  (7)  shall  be  public  infor¬ 
mation; 

(9J  In  the  case  of  a  project  for  the  con¬ 
struction  of  school  facilities,  that.  In  de¬ 
veloping  plans  for  such  facilities  due  con¬ 
sideration  has  been  given  to  compliance  with 
such  standards  as  the  Secretary  may  pre¬ 
scribe  or  approve  in-order  to  insure  that  fa¬ 
cilities  constructed  with  the  use  of  Fed¬ 
eral  funds  under  this  title  shall  be,  to  the 
extent  appropriate  in  view  of  the  uses  to  be 
made  of  the  facilities,  accessible  to  and  us¬ 
able  by  handicapped  persons; 

(10)  That  effective  procedures  will  be 
adopted  for  acquiring  and  disseminating  to 
teachers  and  administrators  significant  in¬ 
formation  derived  from  educational  research, 
demonstration,  and  similar  projects,  and  for 
adopting,  where  appropriate,  promising  edu¬ 
cational  practices  developed  through  such 
projects; 

(11)  In  the  case  of  a  project  for  the  con¬ 
struction  of  school  facilities,  that,  in  develop¬ 
ing  plans  for  such  facilities,  due  considera¬ 
tion  has  been  given  to  excellence  of  archi¬ 
tecture  and  design,  and  to  the  Inclusion  of 
works  of  art  (not  representing  more  than  1 
per  centum  of  the  cost  of  the  project) ; 

(12)  In  the  case  of  projects  involving  the 
use  of  education  aides,  the  local  educational 
agency  sets  forth  well-developed  plans  pro¬ 
viding  for  coordinated  programs  of  train¬ 
ing  In  which  education  aides  and  the  profes¬ 
sional  staff  whom  they  are  assisting  will 
participate  together; 

(13)  That,  where  a  school  attendance  area 
does  not  meet  the  requirement  of  paragraph 

(1)(A)  of  this  subsection  for  a  fiscal  year, 
or  in  the  case  of  a  local  educational  agency 
electing  to  allocate  funds  under  section  160. 
where  such  an  area  does  not  meet  the  re¬ 
quirement  of  that  section,  but  did  meet  the 
appropriate  requirement  In  either  of  the  two 
preceding  fiscal  years,  that  school  attendance 
area  shall  be  considered  to  meet  the  appli¬ 
cable  criterion  for  that  fiscal  year;  and 

(14)  That  the  local  educational  agency 
shall  establish  an  advisory  council  for  the  en¬ 
tire  school  district  and  shall  establish  an 
advisory  council  for  each  school  of  such 
agency  served  by  a  program  or  project  as¬ 
sisted  under  section  143(a)  (2) ,  each  of  which 
advisory  councils — 

(A)  Has  as  a  majority  of  Its  members  par¬ 
ents  of  the  children  to  be  served, 

(B)  Is  composed  of  members  selected  by 
the  parents  in  each  school  attendance  area, 

(C)  Has  been  given  responsibility  by  such 
agency  for  advising  It  in  the  planning  for, 
and  the  implementation  and  evaluation  of, 
such  programs  and  projects,  and 

(D)  Is  provided  by  such  agency.  In  ac¬ 
cordance  with  regulations  of  the  Commis¬ 
sioner.  with  access  to  appropriate  informa¬ 
tion  concerning  such  programs  and  projects. 

(b)  It  is  the  Intent  of  the  Congress  to  en¬ 
courage,  where  feasible,  the  development  for 
each  educationally  deprived  child  participat¬ 
ing  in  a  program  under  this  title  of  an  in¬ 
dividualized  written  educational  plan 
(maintained  and  periodically  evaluated), 


agreed  upon  Jointly  by  the  local  educational 
agency,  a  parent  or  guardian  of  the  child, 
and  when  appropriate,  the  child. 

(c)  The  State  educational  agency  shall 
not  finally  disapprove  In  whole  or  In  part 
any  application  for  funds  under  this  title 
without  first  affording  the  local  educational 
agency  submitting  the  application  reason¬ 
able  notice  and  opportunity  for  a  hearing. 

Participation  of  Children  Enrolled  in 
Private  Schools 

Sec.  141A.(a)  To  the  extent  consistent  with 
the  number  of  educationally  deprived  chil¬ 
dren  in  the  school  district  of  the  local  educa¬ 
tional  agency  who  are  enrolled  in  private  ele¬ 
mentary  and  secondary  schools,  such  agency 
shall  make  provision  for  Including  special 
educational  services  and  arrangements  (such 
as  dual  enrollment,  educational  radio  and 
television,  and  mobile  educational  services 
and  equipment)  in  which  such  children  can 
participate  and  meeting  the  requirements  of 
clauses  (A)  and  (B)  of  paragraph  (1)  of 
subsection  (a)  of  section  141,  paragraph  (2) 
of  subsection  (a)  of  such  section,  and  clauses 

(A)  and  (B)  of  paragraph  (3)  of  subsec¬ 
tion  (a)  of  such  section  141. 

(b)(1)  If  a  local  educational  agency  is 
prohibited  by  law  from  providing  for  the  par¬ 
ticipation  In  special  programs  for  education¬ 
ally  deprived  children  enrolled  In  private 
elementary  and  secondary  schools  as  re¬ 
quired  and  secondary  schools  as  required  by 
subsection  (a) ,  the  Commissioner  shall  waive 
such  requirement  and  the  provisions  of  sec¬ 
tion  141(a)(2),  and  shall  arrange  for  the 
provision  of  services  to  such  children  through 
arrangements  which  shall  be  subject  to  the 
requirements  of  subsection  (a). 

(2)  If  the  Commissioner  determines  that  a 
local  educational  agency  has  substantially 
failed  to  provide  for  the  participation  on  an 
equitable  basis  of  educationally  deprived 
children  enrolled  In  private  elementary  end 
secondary  schools  as  required  by  subsection 
(a),  he  shall  arrange  for  the  provision  of 
services  to  such  children  through  arrange¬ 
ments  which  shall  be  subject  to  the  require¬ 
ments  of  kubsectlon  (a),  upon  which  deter¬ 
mination  the  provisions  of  paragraph  (a) 
and  section  141(a)  (2)  shall  be  waived. 

(3)  When  the  Commissioner  arranges  for 
services  pursuant  to  this  section,  he  shall, 
after  consultation  with  the  appropriate  pub¬ 
lic  and  private  school  officials,  pay  the  cost 
of  such  services  from  the  appropriate  allo¬ 
cation  or  allocations  under  this  title. 

(4)  (A)  The  Commissioner  shall  not  take 
any  final  action  under  this  section  until  he 
has  afforded  the  State  educational  agency 
and  local  educational  agency  affected  by 
such  action  at  least  sixty  days  notice  of  his 
proposed  action  and  an  opportunity  for  a 
hearing  with  respect  thereto  on  the  record. 

(B)  If  a  State  or  local  educational  agency 
Is  dissatisfied  with  the  Commissioner’s  final 
action  after  a  hearing  under  subparagraph 
(A)  of  this  paragraph.  It  may  within  sixty 
days  after  notice  of  such  action,  file  with  the 
United  States  court  of  appeals  for  the  circuit 
in  which  such  State  Is  located  a  petition  for 
review  of  that  action.  A  copy  of  the  petition 
shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commissioner.  The  Com¬ 
missioner  thereupon  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  he 
based  his  action,  as  provided  In  section  2112 
of  title  28,  United  States  Code. 

(C)  The  findings  of  fact  by  the  Commis¬ 
sioner,  If  supported  by  substantial  evidence, 
shall  be  conclusive;  but  the  court,  for  good 
cause  shown,  may  remand  the  case  to  the 
Commissioner  to  take  further  evidence,  and 
the  Commissioner  may  thereupon  make  new 
or  modified  findings  of  fact  and  may  modify 
his  previous  action,  and  shall  file  In  the 
court  the  record  of  the  further  proceedings. 
Such  new  or  modified  findings  of  fact  shall 


likewise  be  conclusive  if  supported  by  sub¬ 
stantial  evidence. 

(D)  Upon  the  filing  of  such  petition,  the 
court  shall  have  Jiulsdlctlon  to  affirm  the 
action  of  the  Commissioner  or  to  set  It 
aside,  in  whole  or  in  part.  The  Judgment  of 
the  court  shall  be  subject  to  review  by  the 
Supreme  Court  of  the  United  States  upon 
certiorari  or  certification  as  provided  In  sec¬ 
tion  1254  of  title  28,  United  States  Code. 

Assurances  From  States 

Sec.  142.  (a)  Any  State  desiring  to  par¬ 
ticipate  under  this  title  (except  with  respect 
to  the  program  provided  for  in  section  122 
relating  to  migratory  children  of  migratory 
agricultural  workers)  shall  submit  through 
Its  State  educational  agency  to  the  Commis¬ 
sioner  an  application,  in  such  detail  as  the 
Commissioner  deems  necessary,  which  pro¬ 
vides  satisfactory  assurance — 

(1)  That,  except  as  provided  in  section 
143(b),  payments  under  this  title  will  be 
used  only  for  programs  and  projects  which 
have  been  approved  by  the  State  educational 
agency  pursuant  to  section  141(a)  and  which 
meet  the  applicable  requirements  of  that 
section  and  section  121  and  that  such  agency 
will  In  all  other  respects  comply  with  the 
provisions  of  this  title.  Including  the  en¬ 
forcement  of  any  obligations  imposed  upon  a 
local  educational  agency  under  section  141 
(a); 

(2)  That  such  fiscal  control  and  fund  ac¬ 
counting  procedures  will  be  adopted  as  may 
be  necessary  to  assure  proper  disbursement 
of,  and  accounting  for.  Federal  fimds  paid 
to  the  State  (Including  such  funds  i>ald  by 
the  State  to  local  educational  agencies) 
under  this  title;  and 

(3)  That  the  State  educational  agency  will 
make  to  the  Commissioner  (A)  periodic  re¬ 
ports  (Including  the  results  of  objective 
measurements  required  by  section  141(a)  (6) 
and  of  research  and  replication  studies) 
evaluating  the  effectiveness  of  payments 
under  this  title  «and  of  particular  programs 
assisted  under  it  in  improving  the  educa¬ 
tional  attainment  of  educationally  deprived 
children,  and  (B)  such  other  reports  as  may 
be  reasonably  necessary  to  enable  the  Com¬ 
missioner  to  perform  his  duties  under  this 
title  (including  such  reports  as  he  may  re¬ 
quire  to  determine  the  amounts  which  the 
local  educational  agencies  of  that  State  are 
eligible  to  receive  for  any  fiscal  year),  and 
assurance  that  such  agency  will  keep  such 
records  and  afford  such  access  thereto  as 
the  Commissioner  may  find  necessary  to  as¬ 
sure  the  correctness  and  verification  of  such 
reports. 

(b)  The  Commissioner  shall  approve  an 
application  which  meets  the  requirements 
specified  In  subsection  (a),  and  he  shall  not 
finally  disapprove  an  application  except  after 
reasonable  notice  and  opportunity  for  a 
hearing  to  the  State  educational  agency. 

Payment  ^ 

Sec.  143(a)(1)  The  Commissioner  shall, 
subject  to  the  provisions  of  section  144,  from 

i(Ed.  Note:  Section  043(d)  of  Pub.  L. 
93-380  provides:  “Notwithstanding  any  pro¬ 
vision  of  part  A  of  title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  the 
amount  which  the  Commonwealth  of  Puerto 
Rico  is  eligible  to  receive  under  subpart  1  of 
such  part  A  or  under  sections  121,  122,  or  123 
for  the  fiscal  year  ending  June  30,  1975,  shall 
not  exceed  50  per  centum  of  the  full  amount 
the  Commonwealth  of  Puerto  Rico  would  re¬ 
ceive  (after  required  ratable  reductions) 
under  such  subpart  or  section  but  for  this 
subsection,  and  for  the  fiscal  years  ending 
June  30,  1976,  June  30,  1977,  and  June  30, 
1978,  such  amount  shall  not  exceed  76  per 
centum  of  the  full  amount  the  Common¬ 
wealth  of  Puerto  Rico  would  receive  (after 
required  ratable  reductions)  under  such  sub¬ 
part  or  section  but  for  this  subsection.”) 
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time  to  time  pey  to  each  State.  In  Adeance 
or  otherwise,  the  amount  which  It  and  the 
local  educational  agmielaa  of  ttiat  State  are 
eltglhle  to  recelee  under  this  title.  Such  pay¬ 
ments  shall  take  Into  aeoount  the  extent  (If 
any)  to  which  any  preeloue  payment  to  such 
State  educational  agmcy  under  this  tltie 
(whether  or  not  In  the  same  fiscal  year)  was 
greater  or  less  than  the  amoimt  which  should 
have  been  paid  to  It. 

(2)  From  the  fimds  paid  to  It  pursusmt  to 
paragraph  (1)  each  State  educational  agency 
shall  distribute  to  each  local  educational 
agency  of  the  State  which  Is  not  Ineligible 
by  reason  of  section  103(b)  and  which  has 
submitted  an  application  apiwoved  pursuant 
to  section  141(a)  the  amount  for  which  such 
application  has  been  approved,  exe^t  that 
this  amount  ^all  not  exceed  the  amount 
determined  for  that  agency  pursuant  to 
section  103. 

(b)  The  Commissioner  Is  authortaed  to 
pay  to  each  State  amounts  equal  to  the 
amounts  expended  by  It  for  the  proper  and 
efficient  performance  of  Its  duties  under  this 
title  (Including  technical  assistance  for  the 
measurements  and  evaluations  required  by 
section  141  (a)  (•) ) .  except  that  the  total  of 
such  payments  In  any.  fiscal  year  shall  not 
exceed — 

(1) 1  Per  centum  of  the  amount  allocated 
to  the  State  and  Its  local  educational  agencies 
as  determined  for  that  year  under  this  title; 
or 

(3)  $160,000.  or  $25,000  In  the  case  of 
Guam,  American  Samoa,  the  Virgin  Islands, 
or  the  Trust  Territory  ot  the  Pacific  Islands, 
whichever  Is  the  greater. 

(c)  (1)  No  payments  shall  be  made  under 
this  title  tar  any  fiscal  year  to  a  State  which 
has  taken  Into  oonslderatitm  payments  under 
this  title  In  determining  the  eligibility  of  any 
local  educational  agency  In  that  State  for 
State  aid,  or  the  amount  of  that  aid,  with 
respect  to  the  free  public  education  of  chil¬ 
dren  during  that  year  or  the  preceding  fiscal 
year. 

(2)  No  payments  shall  be  made  tmder  this 
title  to  any  local  educational  agency  for 
any  fiscal  irear  unless  the  State  educational 
agency  finds  that  the  combined  fiscal  effort 
(as  determined  in  accordance  with  regula¬ 
tions  the  Commissioner)  of  that  agency 
and  the  State  with  respect  to  the  provlslcMi 
of  free  public  education  by  that  agency  for 
the  preceding  fiscal  year  was  not  less  than 
such  combined  fiscal  effort  for  that  purpose 
for  the  second  preceding  fiscal  year. 

Adjustmxkts  Whxxk  Necessitated  Bt 
APPBOPRIATIOlfS 

Sec.  144.  If  the  sums  apprc^rlated  for  any 
fiscal  year  for  making  the  payments  pro¬ 
vided  In  this  title  are  not  sufficient  to  pay 
in  full  the  total  amotmts  which  all  local  and 
State  educational  agencies  are  entitled  to  re¬ 
ceive  under  this  title  for  such  year,  the 
amount  available  for  each  grant  to  a  State 
agency  eligible  for  a  grant  under  section  121, 
122,  or  123  shall  be  equal  to  the  total  amount 
of  the  grant  as  computed  under  each  such 
section.  If  the  remainder  of  such  sums  avail¬ 
able  after  the  applicatlcai  of  the  preceding 
sentence  is  not  sufficient  to  pay  in  full  the 
total  amoimts  which  all  local  educational 
agencies  are  entitled  to  receive  \mder  part  A 
ot  this  title  for  such  year,  the  allocations  to 
such  agmcies  and  allocations  under  part  B 
AhAii,  subject  to  adjustments  under  the  next 
sentence,  be  ratably  reduced  to  the  'ud«nt 
necessary  to  bring  the  aggregate  of  such  al¬ 
locations  within  the  limits  of  the  amount 
so  iq>pix9riated,  except  that  entitlements 
under  such  part  B  shall  be  taken  Into  con¬ 
sideration  only  to  the  extent  that  appropria- 
tlo«s  for  such  title  I  (excluding  part  C  there¬ 
of)  exceed  $1,396.9T6,000  for  any  fiscal  yoar 
and  suffii  entitlements  Shall  not  exceed  $60,- 


000,000  In  any  fiscal  year.  The  allocation  of  a 
local  educational  agency  which  would  be  re¬ 
duced  tmder  the  preceding  sentence  to  lees 
than  85  per  centum  of  Its  allocation  under 
part  A  tor  the  preceding  fiscal  year,  ihall  be 
Increased  to  such  amount,  the  totiu  ot  the 
increases  thereby  reqtilred  being  derived  by 
proportionately  reducing  the  allocations  of 
the  remaining  local  educational  agencies, 
under  the  preceding  sentence,  but  with  such 
adjustments  as  may  be  necessary  to  prevent 
the  allocation  to  any  remaining  local  edu¬ 
cational  agency  from  being  thereby  reduced 
to  less  than  86  per  centum  of  Its  allocation 
for  such  year.  If  the  aggregate  of  the 
amounts  to  which  all  States  are  entitled  un¬ 
der  such  part  B  exceeds  $50,000,000  the  en¬ 
titlement  of  each  State  shall  be  reduced  rat¬ 
ably  unto  such  aggregate  does  not  exceed 
$60,000,000  in  such  fiscal  year. 

In  case  additional  funds  become  available 
for  making  payments  under  this  title  or 
that  year,  such  reduced  amounts  shall  be 
increased  on  the  same  basis  that  they  were 
reduced.  In  order  to  permit  the  most  effec¬ 
tive  use  of  all  appropriations  made  to  carry 
out  this  title,  the  Commissioner  may  set 
dates  by  which  (1)  State  educational  agen¬ 
cies  must  certify  to  him  the  amounts  for 
which  the  applications  of  educational  agen- 
clee  have  bMn  or  will  be  approved  by  the 
State,  and  (2)  State  educational  agencies 
referred  to  in  section  122  must  file  applica¬ 
tions.  If  the  maximum  grant  a  local  edu¬ 
cational  agency  or  an  agency  referred  to  In 
section  122  would  receive  (after  any  ratable 
reduction  which  may  have  been  required 
under  the  first  sentence  at  this  section) 
is  more  than  an  amount  which  the  State 
educational  agency  determines,  in  accord¬ 
ance  with  regulations  prescribed  by  the 
Commissioner,  such  agency  will  use,  the  ex¬ 
cess  amount  shall  be  made  available  first  to 
educational  agencies  in  that  State.  Deter¬ 
minations  of  the  educational  agencies  to 
which  such  excess  amounts  shall  be  made 
available  shall  be  made  by  the  State  educa¬ 
tional  agency  In  furtherance  of  the  purposes 
of  this  title  in  accordance  with  criteria  pre¬ 
scribed  by  the  CcMnmissloner  which  are  de¬ 
signed  to  assure  that  such  excess  amounts 
will  be  made  available  to  other  eligible 
educational  agencies  with  the  greatest  need, 
for  the  purpose  of.  where  appropriate,  re¬ 
dressing  inequities  Inherent  in.  or  mitigat¬ 
ing  hardships  caused  by,  the  application  of 
the  provisions  of  paragraph  (2)  of  section 
103(a)  as  a  result  of  such  factors  as  pop¬ 
ulation  shifts  and  changing  economic  cir¬ 
cumstances.  In  the  event  excess  amounts 
remain  after  carrying  out  the  preceding  two 
sentences  of  this  section,  such  excess 
amounts  shall  be  distributed  among  the 
other  States  as  the  Commissioner  shall 
prescribe  for  use  by  local  educational  agen¬ 
cies  In  such  States  for  the  purposes  of  this 
title  in  such  manner  as  the  respective  State 
educational  agencies  shall  prescribe. 

WiTHHoumcs 

Sec.  146.  Whenever  the  Commissioner,  after 
reasonable  notice  and  opportunity  for  hear¬ 
ing  to  any  State  educational  agency,  finds 
that  there  has  been  a  failure  to  ccnnply  sub¬ 
stantially  with  any  assurance*  set  forth  in 
the  iq;>pllcatlon  of  that  State  approved  under 
section  122  or  148(b)  the  Conunlssioner  shall 
notify  the  agency  that  further  payments  wUl 
not  be  made  to  the  State  under  this  title 
(or.  In  his  discretion,  that  the  State  edu¬ 
cational  agency  shall  not  make  further  pay¬ 
ments  under  this  title  to  specified  local 
educational  agencies  affected  by  the  fail¬ 
ure)  until  he  Is  satisfied  that  there  Is  no 
longer  any  such  failure  to  comply.  Until  he 
la  so  satisfied,  no  further  payments  shall  be 
to  the  State  under  this  title,  or  pay¬ 
ments  by  the  State  educational  agency 


under  this  title  shall  be  limited  to  local 
educational  agenelea  not  affected  by  the  fail¬ 
ure,  as  the  ease  may  be. 

Judicial  Review 

SBC.  147.  (a)  If  any  State  la  dissatisfied 
with  the  Commissioner’s  final  action  with 
respect  to  the  iqiproval  of  Its  application 
submitted  under  section  122  or  142(b)  or 
with  his  final  action  under  section  146,  such 
State  may,  within  sixty  days  after  notice  of 
such  action,  file  with  the  United  States  court 
of  appeals  for  the  circuit  in  which  such 
State  is  located  a  petition  for  review  of  that 
action.  A  copy  ot  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to 
the  Commissioner.  The  Commissioner  there¬ 
upon  shall  file  in  the  court  the  record  of 
the  proceedings  on  which  he  based  his  ac¬ 
tion,  as  provided  In  section  2112  of  title 
28,  United  States  Code. 

(b)  The  findings  of  fact  by  the  Commis¬ 
sioner.  if  supported  by  substantial  evidence, 
shall  be  conclusive;  but  the  court,  for  good 
caxise  shown,  may  remand  the  case  to  the 
Commissioner  to  take  further  evidence,  and 
the  Commissioner  may  thereupon  make  new 
or  modified  findings  of  fact  and  may  modify 
his  previous  action,  and  shall  file  In  the 
court  the  record  of  the  further  proceedings. 
Such  new  or  modified  findings  of  fact  shall 
likewise  be  conclusive  If  supported  by  sub¬ 
stantial  evidence. 

(c)  Upon  the  filing  of  such  petition,  the 
court  shall  have  Jurisdiction  to  affirm  the 
action  of  the  Commissioner  or  to  set  It  aside, 
in  whole  or  in  part.  The  Judgment  of  the 
court  shall  be  subject  to  review  by  the  Su¬ 
preme  Court  of  the  United  States  upon  cer¬ 
tiorari  or  certification  as  provided  In  section 
1254  of  title  28.  United  States  Code. 

Natxokal  Aovisobt  CouirciL 

Sec.  148.  (a)  There  shall  be  a  National  Ad¬ 
visory  Council  on  the  Education  of  Disad¬ 
vantaged  Children  (hereinafter  in  this  sec¬ 
tion  referred  to  as  the  ’’National  Council") 
consisting  of  fifteen  members  appointed  by 
the  President,  without  regard  to  the  provi¬ 
sions  of  title  5,  United  States  Code,  govern¬ 
ing  appointment  In  the  competitive  service, 
for  terms  of  three  years,  except  that  (1)  In 
the  case  of  Initial  members,  five  shall  be 
appointed  for  terms  of  one  year  each  and 
five  shall  be  appointed  for  terms  of  two  years 
each,  and  (2)  appointments  to  fill  vacancies 
shall  be  only  for  such  terms  as  remain  un- 
explred.  The  National  Council  iffiall  meet  at 
the  call  of  the  Chairman. 

(b)  The  National  Council  shall  review  and 
evaluate  the  administration  and  operation 
of  this  title.  Including  Its  effectiveness  in 
improving  the  educational  attainment  of 
educationally  deprived  children.  Including 
the  effectiveness  of  programs  to  meet  their 
occupational  and  career  needs,  and  make 
recommeildatlons  for  the  Improvement  of 
this  title  and  its  administration  and  opera¬ 
tion.  These  recommendations  shall  take  Into 
consideration  experience  gained  under  this 
and  other  Federal  educational  programs  for 
disadvantaged  children  and.  to  the  extent 
appropriate,  experience  gained  under  other 
public  and  private  educational  programs  for 
disadvantaged  children. 

(c)  The  National  CouncU  shall  make  such 
reports  of  its  activities,  findings,  and  recom¬ 
mendations  (Including  recommendations  for 
changes  in  the  provisions  of  this  title)  as  It 
may  deem  appropriate  and  shall  make  an  an¬ 
nual  report  to  the  President  and  the  Con¬ 
gress  not  later  than  March  31  of  each  calen¬ 
dar  year.  Such  annual  report  shall  include  a 
report  specifically  on  which  of  the  various 
compensatory  education  programs  funded  In 
whole  or  In  part  under  the  provisions  of  this 
title,  and  of  other  public  and  private  educa¬ 
tional  programs  for  educationally  deprived 
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children,  hold  the  highest  promise  for  raising 
the  educational  attainment  of  these  educa¬ 
tionally  deprived  children.  The  President  is 
requested  to  transmit  to  the  Congress  such 
comments  and  recommendations  as  he  may 
have  with  respect  to  such  report.  Subject 
to  section  448(b)  of  the  General  Education 
Provisions  Act,  the  National  Council  shall 
continue  to  exist  until  July  1, 1978. 

Treatment  or  Earnings  for  Purposes  or  Aid 

TO  Families  With  Dependent  Children 

Sec.  149.  (a)  Notwithstanding  the  provi¬ 
sions  of  title  IV  of  the  Social  Security  Act, 
a  State  plan  approved  under  section  402  of 
such  Act  shall  provide  that  for  a  period  of 
not  less  than  twelve  months,  and  may  pro¬ 
vide  that  for  a  period  of  not  more  than 
twenty-four  months,  the  first  $85  earned  by 
any  person  in  any  month  for  services 
rendered  to  any  program  assisted  under  this 
title  of  this  Act  sh8dl  not  be  regarded  (A) 
in  determining  the  need  of  such  person 
under  such  approved  State  plan  or  (B)  in 
determining  the  need  of  any  other  individ¬ 
ual  under  such  approved  State  plan. 

(b)  Notwithstanding  the  provisions  of  sub¬ 
section  (a)  of  this  section,  no  funds  to  which 
a  State  is  otherwise  entitled  under  title  IV  of 
Social  Security  Act  for  any  period  before  the 
fourth  month  after  the  adjournment  of  the 
State’s  first  regular  legislative  session  which 
adjourns  more  than  sixty  days  after  enact¬ 
ment  of  the  Elementary  and  Secondary  Edu¬ 
cation  Amendments  of  1966,  shall  be  with¬ 
held  by  reason  of  any  action  taken  pursuant 
to  a  State  statute  which  prevents  such  State 
from  compl3dng  with  the  requirements  of 
subsection  (a)  of  this  section. 

Allocation  Of  Funds  Within  The  School 
District  Or  A  Local  Educational  Agency 

Sec.  150.  (a)  For  any  fiscal  year  not  more 
than  20  local  educational  agencies  selected 
fctf  the  purpose  of  section  821(a)(5)  of  the 
Education  Amendments  of  1974  may  elect, 
with  the  approval  of  the  district-wide  parent 
advisory  council  which  is  required  to  be 
established  under  section  141(a)  (14)  of  this 
title,  to  allocate  funds  received  from  pay¬ 
ments  under  this  title  on  the  basis  of  a 
method  or  combination  of  methods  pther 
than  the  method  provided  under  section  141 
(a)(1)(A).  Any  method  selected  pursuant 
to  this  section  shall  be  so  designed  and  ad¬ 
ministered  as  to  be  free  from  racial  or  cul¬ 
tural  discrimination. 

(b)  Any  local  educational  agency  to  which 
this  section  applies  shall  submit  such  re¬ 
ports  to  the  Director  of  the  National  Institute 
of  Education  at  such  time  and  in  such  man¬ 
ner  as  the  Director  may  reasonably  require  to 
carry  out  his  responsibilities  under  section 
821(a)(5)  of  the  Education  Amendments  of 
1974. 

Program  Evaluation 

Sec.  151.  (a)  The  Commissioner  shall  pro¬ 
vide  for  independent  evaluations  which  de¬ 
scribe  and  measure  the  impact  of  programs 
and  projects  assisted  under  this  title.  Such 
evaluations  may  be  provided  by  contract  or 
other  arrangements,  and  all  such  evaluations 
shall  be  made  by  competent  and  independ¬ 
ent  persons,  and  shall  include,  whenever 
possible,  opinions  obtained  from  program  or 
project  participants  about  the  strengths  and 
weaknesses  of  such  programs  or  projects. 

(b)  The  Commissioner  shall  develop  and 
publish  standards  for  evaluation  of  program 
or  project  effectiveness  in  achieving  the  ob¬ 
jectives  of  this  title. 

(c)  The  Commissioner  shall,  where  appro¬ 
priate,  consult  with  State  agencies  in  order 
to  provide  for  Jointly  sponsored  objective 
evaluation  studies  of  programs  and  projects 
assisted  under  this  title  within  a  State. 

(d)  Hie  Commissioner  shall  provide  to 
State  educational  agencies,  models  for  eval- 


(e)  The  Commissioner  shall  provide  such 
technical  and  other  assistance  as  may  be 
necessary  to  State  educational  agencies  to 
enable  them  to  assist  local  educational  agen¬ 
cies  in  the  development  and  application  of 
a  systematic  evaluation  of  programs  in  ac¬ 
cordance  with  the  models  developed  by  the 
Commissioner. 

(f)  The  models  developed  by  the  Commis¬ 
sioner  shall  specify  objective  criteria  which 
shall  be  utilized  in  the  evaluation  of  all  pro¬ 
grams  and  shall  outline  techniques  (such  as 
longitudinal  studies  of  children  involved  in 
such  programs)  and  methodology  (such  as 
the  use  of  tests  which  yield  comparable  re¬ 
sults)  for  producing  data  which  are  com¬ 
parable  on  a  statewide  and  nationwide  basis. 

(g)  The  Commissioner  shall  make  a  report 
to  the  respective  committees  of  the  Congress 
having  legislative  Jurisdiction  over  programs 
authorized  by  this  title  and  the  respective 
Committees  on  Appropriations  concerning 
his  progress  in  carrying  out  this  section  not 
later  than  January  31,  1975,  and  thereafter 
he  shall  report  to  such  committees  no  later 
than  January  31  of  each  calendar  year  the 
results  of  the  evaluations  of  programs  and 
projects  required  under  this  section,  which 
shall  be  comprehensive  and  detailed,  as  up- 
to-date  as  possible,  and  based  to  the  maxi¬ 
mum  extent  possible' on  objective  measure¬ 
ments,  together  with  any  other  related  find¬ 
ing  and  evaluations  and  his,  recommenda¬ 
tions  with  respect  to  legislation. 

(h)  The  Commissioner  shall  also  develop 
a  system  for  the  gathering  and  dissemination 
of  results  of  evaluations  and  for  the  identi¬ 
fication  of  exemplary  programs  and  projects, 
or  of  particularly  effective  elements  of  pro¬ 
grams  and  projects,  and  for  the  dissemina¬ 
tion  of  Information  concerning  such  pro¬ 
grams  and  projects  or  such  elements  thereof 
to  State  and  local  educational  agencies  re¬ 
sponsible  for  the  design  and  conduct  of  pro¬ 
grams  and  projects  under  this  title,  and  to 
the  education  profession  and  the  general 
public. 

(i)  The  Commissioner  is  authorized,  out 
of  funds  appropriated  to  carry  out  this  title 
in  any  fiscal  year,  to  expend  such  sums  as 
may  be  necesary  to  carry  out  the  provisions 
of  this  section,  but  not  to  exceed  one-half  of 
1  per  centum  of  the  amoimt  apprc^riated 
for  such  program,  of  which  $5,000,000  for  each 
fiscal  year  ending  prior  to  July  1,  1977,  shall 
be  available  only  for  the  surveys  and  studies 
authorized  by  section  821  of  the  Education 
Amendments  of  1974. 

Definitions  ^ 

Sec.  403.  For  the  purposes  of  this  Act — 

(1)  The  term  “Federal  property”  means 
real  property  which  is  owned  by  the  United 
States  or  is  leased  by  the  United  States,  and 
which  is  not  subject  to  taxation  by  any  State 
or  any  political  subdivision  of  a  State  or 
by  the  District  of  Ccfiumbia.  Such  term  in¬ 
cludes,  (A)  except  for  purposes  of  section  6, 
real  property  held  in  trust  by  the  United 
States  for  individual  Indians  or  Indian  tribes, 
which  is  subject  to  restrictions  on  alienation 
imposed  by  the  United  States,  (B)  for  one 
year  beyond  the  end  of  the  fiscal  year  in 
which  occurred  the  sale  or  transfer  thereof 
by  the  United  States,  any  property  considered 
prior  to  such  sale  or  transfer  to  be  Federal 
property  for  the  purposes  of  this  Act,  and 
(C)  any  school  which  is  providing  fiight 
training  to  members  of  the  Air  Force  under 
contractual  arrangements  with  the  Depart¬ 
ment  of  the  Air  Force  at  an  airport  which  is 


^Applicable  to  Title  I  of  ESEA,  originally 
enacted  as  Title  II  of  Pub.  L.  81-874.  “Title 
II”  as  used  iq  these  definitions  means  Title 
I  of  the  Elementary  and  Secondary  Education 
Act  of  1965. 


nations  of  all  programs  conducted  under  this 
title,  for  their  use  in  carrying  out  their  func¬ 
tions  under  section  143(a),  which  shall  in¬ 
clude  uniform  procedures  and  criteria  to  be 
utilized  by  locid  educational  agencies,  as  well 
as  by  the  State  agency  in  the  evaluation  of 
such  programs. 

owned  by  a  State  or  a  political  subdivision 
of  a  State.  Such  term  also  includes  any  in¬ 
terest  In  Federal  property  (as  defined  in  the 
foregoing  provisions  of  this  paragraph)  under 
an  easement,  lease,  license,  permit,  or  other 
arrangement,  as  well  as  any  improvements  of 
any  nature  (other  than  pipelines  or  utility 
lines)  on  such  property  even  though  such 
interests  or  Improvements  are  subject  to 
taxation  by  a  State  or  political  subdivision  of 
a  State  or  by  the  District  of  Columbia.  Not¬ 
withstanding  the  foregoing  provisions  of  this 
paragraph,  such  term  does  not  include  (A) 
any  real  property  used  for  a  labor  supply 
center,  labor  home,  or  labor  camp  for  migra¬ 
tory  farmworkers,  (B)  any  real  property  un¬ 
der  the  Jurisdiction  of  the  Post  Office  Depart¬ 
ment  and  used  primarily  for  the  provision  of 
postal  services,  or  (C)  any  low-rent  housing 
project  held  under  title  II  of  the  National 
Industrial  Recovery  Act,  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935,  the  United 
States  Housing  Act  of  1937,  the  Act  of  June 
28,  1940  (Pub.  L.  671  of  the  Seventy-sixth 
Congress) ,  or  any  law  amendatory  of  or  sup¬ 
plementary  to  any  such  Act. 

(2)  The  term  “child”,  exc^t  as  used  in 
title  n,  means  any  child  who  is  within  the 
age  limits  for  which  the  applicable  State 
provides  free  public  education. 

(3)  The  term  “parent”  includes  a  legal 
guardian  or  other  person  in  loco  parentis. 

(4)  The  term  “free  public  education” 
means  education  which  is  provided  at  public 
expense,  under  public  supervision  and  direc¬ 
tion.  and  without  tuition  charge,  and  which 
is  provided  as  elefiientary  or  secondary  school 
education  in  the  applicable  State,  except  that 
for  the  purposes  of  title  II  such  term  does  not 
include  any  education  provided  beyond  grade 
12. 

(5)  The  term  "current  expenditures” 
means  expenditures  for  free  public  education, 
including  expenditures  for  administration,’ 
instruction,  attendance  and  health  services, 
pupil  transportation  services,  operation  and 
maintenance  of  plant,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food  serv¬ 
ices  and  student  body  activities,  but  not  in¬ 
cluding  expenditures  for  community  services, 
capital  outlay,  and  debt  service,  or  any  ex¬ 
penditures  made  from  funds  granted  under 
title  II  of  this  Act  or  title  n  or  III  of  the 
Elementary  and  Secondary  Education  Act  of 
1965. 

(6)  (A)  Ed.  Note:  Omitted  because  not 
applicable. 

(B)  For  purposes  of  title  n,  the  term 
“local  educational  agency”  means  a  public 
board  of  education  or  other  public  authority 
legally  constituted  within  a  State  for  either 
administrative  centred  or  direction  of,  or  to 
perform  a  service  function  for,  public  ele¬ 
mentary  or  secondary  schools  in  a  city, 
county,  township,  echoed  district,  or  other 
political  subdivision  of  a  State,  or  such  com¬ 
bination  of  schexil  districts  or  counties  as  are 
recognized  in  a  State  as  an  administrative 
agency  for  its  public  elementary  or  seconelary 
schools.  Such  term  includes  any  other  public 
institution  or  agency  having  aelministrative 
control  and  direction  of  a  public  elementary 
or  secondary  school,  and  it  also  includes  (ex¬ 
cept  fe>r  purposes  of  sections  203(a)  (2),  203 
(b),  and  205(a)  (1) )  any  State  agency  which 
is  directly  responsible  for  providing  free  pub¬ 
lic  education  fbr  handicapped  children  (in¬ 
cluding  mentcOly  retarded,  hard  of  hearing, 
deaf,  i^ech  impaired,  visually  handiciqiped, 
seriously  emotionally  disturbed,  crippled,  or 
other  health  impaired  children  who  by  rea- 
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aoa  thereof  re<i.ulre  spectaJ  education)  or 
for  children  In  Institutions  for  neglected  or 
drimquent  children. 

(7)  The  term  "State  edtacatlonal  agencT** 
means  the  officer  or  agency  prtanarlly  re- 
qranslUe  for  the  State  suparvlsloa  at  public 
elementary  and  secondary  schools. 

(8)  The  term  "State"  means  a  State, 
Puerto  moo.  Wake  Island,  Ouam,  the  IMstrlct 
at  Oolumhla.  American  Samoa,  or  the  Virgin 

arui  for  purposes  of  title  n,  such 
term  Includes  the  Trust  Territory  of  the 
Paclflc  Islands. 

(0)  The  terms  ‘‘Com mlnsl oner  at  Bdi.ca> 
tlon”  and  “CommlasfaHier’*  mean  the  United 
States  Commissioner  Education. 

( 10)  Average  dally  attendance  shall  be  de¬ 
termined  In  accordance  with  State  law,  ex¬ 
cept  that  (A)  the  average  dally  attendance 
of  children  with  respect  to  wh<xn  payment 
Is  to  be  made  under  section  8  or  4  of  this 
Act  shall  be  determined  In  aeotmlanee  with 
regulations  of  the  Oommlsskmer,  and  (B) 
notwithstanding  any  other  provlskm  of  this 
Act,  where  the  local  educatiorud  agency  of 
the  sclMXd  district  in  which  any  child  resides 

or  contracts  to  make  a  tuition  payment 
for  the  free  public  education  of  such  chQd 
In  a  school  situated  In  another  school  dis¬ 
trict,  for  purposes  of  this  Act  the  attendance 
of  sucdi  <diild  at  such  school  shall  be  hdd 
and  oonsldeced  (1)  to  be  attendance  at  a 
echoed  of  the  local  educational  agency  so 
making  or  contracting  to  make  suedi  tuition 
payment,  and  (it)  not  to  be  attendance  at 
a  sediool  of  the  local  edxieational  agency 
receiving  such  tuition  payment  or  entitled 
to  receive  sutffi  payment  under  the  contract. 

(11)  The  term  "county"  meftns  those  divi¬ 
sions  of  a  Stats  utmaed  by  the  Secretary  of 
Onmmsrcs  in  compiling  and  reporting  data 
regarding  eounties. 


(18)  The  term  “construction"  Includes  the 
pieparati<m  of  drawings  and  speclflcatlons  for 
school  facilities:  erecting,  building,  acquir¬ 
ing.  altering,  remodeling.  Improving,  or  ex¬ 
tending  school  facilities;  and  the  Inspection 
and  BupMwlBlon  of  the  construction  oi  school 
facilities. 

(13)  The  term  “school  facilities"  means 
classrooms  and  related  facilities  (Including 
Initial  equipment)  for  free  public  educa¬ 
tion  and  Interests  In  land  (Including  site, 
grading,  and  Improvements)  on  which  such 
facilities  are  constructed,  except  that  such 
term  does  not  Include  those  g3rmna8lum8  and 
similar  facilities  Intended  primarily  for  ex¬ 
hibitions  for  which  admission  is  to  be 
charged  to  the  general  public. 

(14)  The  term  "equipment”  Includes  ma¬ 
chinery.  utilities,  and  built-in  equipment 
and  any  necessary  enclosures  or  structures 
to  house  them,  and  Includes  all  other  Items 
necessary  for  the  functioning  of  a  particular 
facility  as  a  facility  foe  the  imrvlslon  of  edu¬ 
cational  services.  Including  items  such  as  In¬ 
structional  equipment  and  necessary  furni¬ 
ture,  printed,  published,  and  audio-visual 
Instructional  materials,  and  books,  periodi¬ 
cals,  documents,  and  other  related  materials. 

(15)  For  the  purpose  of  title  n,  the  tmm 
“elementary  school”  means  a  day  or  residen¬ 
tial  school  which  provides  elementary  edu¬ 
cation,  as  determined  under  State  law,  and 
the  term  "secondary  school”  means  a  day  or 
residential  school  which  provides  secondary 
education,  as  determined  under  State  law, 
except  that  It  does  not  Include  any  education, 
provided  beyond  grade  12. 

(16)  For  purposes  of  title  n.  the  “average 
per  pupil  expenditure"  in  a  State,  or  in  the 
United  States,  shall  be  the  aggregate  current 
expenditures,  during  the  second  fiscal  year 
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preceding  the  fiscal  year  for  which  the  com¬ 
putation  Is  made  (or  if  satlsfactmy  data  for 
that  year  are  not  available  at  the  time  of 
computation,  then  during  the  most  recent 
preceding  fiscal  year  for  which  satisfactory 
data  are  available),  of  all  local  educational 
BgMiciee  as  defined  In  section  408(6)  (B)  In 
the  State,  or  in  the  United  States  (which  for 
the  purposes  of  this  subsection  means  ^e 
fifty  States,  and  the  District  of  Columbia)  .  as 
the  case  may  be,  plus  any  direct  current  ex¬ 
penditures  by  the  State  for  operation  of  such 
agencies  (without  regard  to  the  source  of 
funds  from  which  either  of  such,  expendi¬ 
tures  are  made),  divided  by  the  aggregate 
number  of  children  In  average  dally  attend¬ 
ance  to  whom  such  agencies  provided  free 
public  education  drrring  such  preceding  year. 

(17)  For  the  purposes  of  title  XI.  "excess 
costs"  means  those  costs  directly  attributable 
to  programs  and  projects  which  exceed  the 
average  per  pupil  expenditure  of  a  local  edu¬ 
cational  agency  In  the  most  recent  year  for 
which  satisfactory  data  are  available  for 
pupils  In  the  grade  or  grades  Included  In 
such  progratrui  or  projects  (but  not  Including 
expenditures  for  any  comparable  State  or 
local  special  programs  for  educationally  de¬ 
prived  children  or  expenditures  for  bilingual 
programs  or  special  education  for  harullcap- 
ped  children  or  children  with  ^reclfic  lecum- 
Ing  disabilities,  if  such  expenditures  for  bi¬ 
lingual  eduatlon  and  special  education  are 
used  to  provide,  to  children  of  limited  Eng¬ 
lish-speaking  ability  and  handloqrped  chil¬ 
dren.  and  children  with  specific  learning 
disabilities  who  reside  In  title  I  project  areas, 
services  which  are  comparable  to  those  pro¬ 
vided  to  similarly  disadvantaged  children  re¬ 
siding  In  nonproject  areas) . 
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